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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 


The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et seg.), the Animal Welfare 
Act (7 U.S.C. 2131 et seg.), the Federal Meat Inspection Act (21 
U.S.C. 601 et seg.), the Grain Standards Act (7 U.S.C. 1821 et segq.), 
the Horse Protection Act (15 U.S.C. 1821 et seg.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seg.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), the Plant Quar- 
antine Act (7 U.S.C. 151 et seg.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et seg.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 151-158). 


The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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In re: SEQuOIA ORANGE Co., INc., AMA Docket No. F&V 907-11. 
Decided May 6, 1985. 


Dismissal. 


James Moody, for complainant. 
Gregory Cooper, for respondent. 
Victor W. Palmer, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


On February 26, 1985, Administrative Law Judge Victor W. 
Palmer (ALJ) dismissed petitioner’s petition filed under the Agri- 
cultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
§ 608c(15)(A)), without prejudice. Petitioner’s Request for Reconsid- 
eration, or Alternatively, Appeal to the Judicial Officer, filed April 
4, 1985, was dismissed by the ALJ on May 2, 1985, on the ground 
that it was not timely filed. Accordingly, petitioner’s document is 
treated as an appeal. As such, it is dismissed as frivolous. The 
ALJ’s order dismissing the petition without prejudice is hereby 
adopted as the final decision in this case. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


Upon consideration of the petition, respondent’s motion to dis- 
miss, petitioner’s response thereto, and memoranda by the parties, 
it has been decided that the petition should be dismissed without 
prejudice. 

Upon initial review of respondent’s motion to dismiss and peti- 
tioner’s response thereto, it became apparent that this petition, as 
distinguished from an earlier, pending petition by Sequoia Orange 
Co, Inc., does not challenge all aspects of the present marketing 
order regulating the handling of California-Arizona navel oranges, 
but only the order’s validity after and in light of the Secretary’s 
remarks in press releases supporting amendments of the marketing 
order’s terms. The amendments have not as yet become effective 
and the issue presently before us is whether the Secretary’s action, 
in effect, terminated or mandated the termination of the “old 
order” in advance of the ‘new order” becoming effective. 

This is not an issue that requires an evidentiary hearing for reso- 
lution. It can be resolved by measuring the Secretary’s challenged 
public action by controlling statutory standards. 

It is clear that the Secretary is empowered to promulgate, 
amend, and terminate marketing orders (7 U.S.C. § 608c(1) and 
(16)). To the best of my knowledge, no one has previously asserted 
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that a public action taken by the Secretary to amend a marketing 
order in itself nullifies the existing order. 

As respondent urges in its memorandum of law, the statutory 
scheme contemplates that the Secretary must take definitive steps 
to terminate an existing marketing order and his intention to 
assert such authority should not be lightly inferred. It is provided 
in 7 U.S.C. § 608c(16)(B), for example, that he is to terminate an 
order when he finds a majority of the producers whose production 
is under its regulation favor termination but, having so found, he 
may only terminate the order at the end of the current marketing 
period. Producers who accept the regulation of the handling of 
their crops are entitled to act in reliance upon changes in their 
marketing practices made by them in consonance with the order’s 
regulatory provisions. 

To allow the present petition to go forward to a hearing on the 
assumption that an order is susceptible of termination on the basis 
of incidental statements in press releases respecting an order’s 
future amendment would shake industry confidence in the whole 
marketing order system. Moreover, it conflicts with the statutory 
scheme of employing marketing orders to establish and maintain 
orderly marketing conditions for commodities (7 U.S.C. § 602). The 
Secretary of Agriculture is specifically constrained by stated con- 
gressional policy (7 U.S.C. § 602(5)), “to continue for the remainder 
of any marketing season or marketing year, such regulation pursu- 
ant to any order as will tend to avoid a disruption of the orderly 
marketing of any commodity and be in the public interest, if the 
regulation of such commodity under such order has been initiated 
during such marketing season or marketing year on the basis of its 
need to effectuate the policy of this chapter.”’ 

At no time has the Secretary stated that he was terminating the 
marketing order for navel oranges. Nor would a mere statement by 
the Secretary suffice. He would have to satisfy the statutory re- 
strictions on his termination powers. 

Accordingly, petitioner’s request that termination of the market- 
ing order be ordered by me as a mere ministerial act in further- 
ance of an expression of the Secretary’s intention, is not legally 
cognizable and the petition is denied without prejudice. 


ORDER 


Petitioner’s petition is dismissed without prejudice. 
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In re: P. J. SmitH. AQ Docket No. 155. Decided May 1, 1985. 
Civil Penalty. 


Mark Dopp, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that respondent violated the Act and regula- 
tions promulgated thereunder (9 CFR § 85.1 et seg.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, the respondent specifically admits that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the prc- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. P. J. Smith, respondent, is an individual whose address is 
Hindsville, Arkansas 72738. 

2. On or about May 17, 1984, the respondent P. J. Smith moved 
interstate from Leach, Oklahoma, to Rockford, Iowa, 250 feeder 
pigs. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred dollars 
($200). The respondent shall send, payable to the “Treasury of the 
United States” a certified check or money order, to Mark D. Dopp, 
Office of the General Counsel, Room 2422, South Building, United 
States Department of Agriculture, Washington, D.C. 20250, within 
thirty (30) days from the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re: RoBert Caviccuio, AQ Docket No. 115. Decided May 3, 1985. 


Civil Penalty. 


Kris Ikejiri, for complainant. 
Richard Plouffe, Boston, Mass., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Swine Health Protec- 
tion Act, as amended (Act) (7 U.S.C. § 3801 et seg.), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Robert Cavicchio, respondent, violated 
the Act and regulations promulgated thereunder (9 CFR § 166.1 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, the respondent specifically admits that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 
(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
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issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 
(c) All rights to seek judicial review and otherwise challenge 

or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with the proceeding. 


FINDINGS OF FACT 


1. Robert Cavicchio, respondent herein, is an individual whose 
mailing address is 6 Bonvini Drive, Framingham, Massachusetts 
01701. 

2. Since on or about January 19, 1983, to the present, the re- 
spondent has operated a facility for the treatment of garbage to be 
fed to swine. 

3. On or about June 4, 1984, the respondent did not prevent the 
access by swine to the garbage handling and treatment area. 

4. On or about June 4, 1984, the respondent did not make inac- 
cessible to swine on the premises, drainage from areas used for the 
handling and treatment of untreated garbage. 

5. On or about June 4, 1984, the respondent did not store in cov- 
ered and leakproof containers untreated garbage at his facility. 

6. On or about June 13, 1984, the respondent fed garbage to 
swine. 

7. On or about June 13, 1984, the respondent did not make inac- 
cessible to swine on the premises, drainage from areas used for the 
handling and treatment of untreated garbage. 

8. On or about June 13, 1984, the respondent did not store in cov- 
ered and leakproof containers untreated garbage at his facility. 

9. On or about June 13, 1984, the respondent allowed untreated 
garbage into the swine feeding area. 


CONCLUSION 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


1. Robert Cavicchio, respondent, is assessed a civil penalty of 
eight thousand dollars ($8,000); however, seven thousand dollars 
($7,000) shall be held in abeyance and will not become due and pay- 
able: 
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(a) For so long as the Respondent shall pay one thousand dol- 
lars ($1,000.00) which shall be payable to the “Treasurer of the 
United States’, by certified check or money order and which shall 
be forwarded to Kris H. Ikejiri, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, Washington, D.C. 20250-1400, on or before June 1, 1985. 

(b) For as long as, within two years of the effective date of this 
Order, the respondent does not violate (as that term is defined in 
paragraph 2 infra) any provision of the Swine Health Protection 
Act or regulations issued thereunder. 

2. The term violate, as used in paragraph 1(b) herein, means a 
violation found upon conviction (or upon affirmation of conviction, 
if appealed) or upon a final decision in a formal adjudicatory pro- 
ceeding before the Secretary (or upon affirmation of the Secretary’s 
decision, if appealed), and if it is found that there is any such viola- 
tion of any term of this Order, the remaining seven thousand 
($7,000) held in abeyance shall become due and payable immediate- 
ly. This provision shall not preclude the seeking of additional civil 
penalties because of the subsequent violation or the referral viola- 
tion or the referral of any such alleged violation to the United 
States Department of Justice for possible criminal or civil proceed- 
ings. 


In re: MicHarELt O’Connor, AQ Docket No. 119. Decided May 3, 
1985. 


Civil Penalty. 


Mark Dopp, for complainant. 
Ernest Van Hooser, Kansas City, Mo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Act and regu- 
lations promulgated thereunder (9 CFR §§ 71.1 et seg. and 78.1 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, the respondent specifically admits that the 
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Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issue of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Michael O’Connor, respondent is an individual whose mailing 
address is Post Office Box 487, Marble Falls, Texas 78654. 

2. On or about December 16, 1983, the respondent moved 23 head 
of cattle from Georgetown, Texas, 17 head from Lampasas, Texas, 8 
head from San Saba, Texas, and 7 head from Llano, Texas, for a 
total of 55 head, to Fall River, Kansas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500). The respondent shall send, payable to the “Treasury of the 
United States” a certified check or money order, to Mark D. Dopp, 
Office of the General Counsel, Room 2422 South Building, United 
States Department of Agriculture, Washington, D.C. 20250, within 
thirty (80) days from the effective date of this order. 
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In re: FrED SPREWELL, AQ Docket No. 144. Decided May 3, 1985. 


Civil Penalty. 


Sherrie Kopka, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120), by a Complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Act and regu- 
lations promulgated thereunder (9 CFR § 78.1 et seg.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, the respondent admits specifically that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, admits the Findings of Facts set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Fred Sprewell, respondent, is an individual whose mailing ad- 
dress is Route 2, Box 267, Carrollton, Georgia 30117. 

2. On or about February 9, 1983, the respondent moved interstate 
approximately three (3) cows from Roanoke Stockyards, Inc., in Ro- 
anoke, Alabama to Carroll County Livestock Sales Barn, Inc. in 
Carrollton, Georgia. 

3. On or about February 16, 1983, the respondent moved inter- 
state at least two (2) cows from Roanoke Stockyards, Inc. in Roa- 
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noke, Alabama to Carroll County Livestock Sales Barn, Inc. in Car- 
rollton, Georgia. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


1. The respondent is assessed a civil penalty of one thousand two 
hundred dollars ($1,200.00); however, one thousand dollars 
($1,000.00) shall be held in abeyance and will not become due and 
payable: 

(a) For so long as the respondent shall pay to the “Treasurer of 
the United States,” by certified check or money order, two hundred 
dollars ($200.00), which shall be forwarded to Sherrie L. Kopka, 
Office of the General Counsel, Room 2422 South Building, United 
States Department of Agriculture, Washington, D. C. 20250-1400, 
within thirty (30) days from the effective date of this Order; and 

(b) For so long as, within one (1) year of the effective date of 
this Order, respondent does not violate (as that term is defined in 
paragraph 2 infra) any provision of the Act or regulations promul- 
gated thereunder. 

2. The term violate, as used in paragraph 1(b) herein, means a 
violation found upon conviction (or upon affirmation of conviction, 
if appealed) or upon a final decision in a formal adjudicatory pro- 
ceeding before the Secretary (or upon affirmation of the Secretary’s 
decision, if appealed). If it is found that there is any such violation 
of any term of this Order, the remaining $1,000.00 held in abeyance 
shall become due and payable immediately. This provision shall 
not preclude the referral of any such violation to the United States 
Department of Justice for possible criminal or civil proceedings. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 
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In re: Ropert E. Cuastain, Jr., AQ Docket No. 62. Decided May 5, 
1985. 


Transporting livestock without certificate—Default. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120 and 122) (Act) by a 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture. The complaint alleged that respondent has violated sections 
111 and 120 of the Act (21 U.S.C. § 111 and § 120) and section 71.18 
and 78.5 and 78.9(c\(3) of the regulations promulgated thereunder (9 
CFR §§ 71.18 and 78.5 and 78.9(b)(3)). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were personally served upon respondent on 
June 7, 1984. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer either denying, admitting, 
or explaining the allegations in the complaint and requesting an 
oral hearing would constitute an admission of such allegations and 
a waiver of such hearing. More than twenty (20) days have elapsed 
since Respondent was served with the complaint in question. Re- 
spondent has not filed an answer to date. This Decision and Order, 
therefore, is issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice applicable to this proceeding (7 CFR §§ 1.136 and 
1.189). 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. Robert E. Chastain, Jr. is an individual, d/b/a Chastain Texas 
Longhorn Ranch, whose address is Route 6, Box 217-A, Thomas- 
ville, Georgia, 31792. 

2. On or about November 16, 1988, Respondent shipped interstate 
one bull from Thomasville, Georgia, to Yuma, Colorado, in viola- 
tion of section 78.9(c)\(3) of the Regulations, because the bull, which 
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was moved interstate from a Class B state other than for immedi- 
ate slaughter or to a quarantined feedlot, was moved unaccompa- 
nied by a certificate, as required. 

3. On or about November 16, 1983, Respondent shipped interstate 
one bull from Thomasville, Georgia to Yuma, Colorado, in violation 
of section 78.9(c\3) of the regulations because the bull, which was 
moved interstate from a Class B state other than for immediate 
slaughter or to a quarantined feedlot, was moved without having 
been subjected to an official test for brucellosis and found negative 
for brucellosis within 30 days prior to the interstate movement, as 
required. 

4. On or about November 16, 1983, respondent shipped interstate 
one bull from Thomasville, Georgia to Yuma, Colorado, in violation 
of section 71.18 of the regulations, because the bull, which was over 
two years of age, was moved interstate unaccompanied by an 
owner’s statement or other document containing prescribed infor- 
mation, as required. 


CONCLUSION 


By reason of the facts in the findings of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 


under. Therefore, the following order is issued. 


ORDER 


Respondent is hereby assessed a civil penalty of one thousand 
and five hundred dollars ($500 per violation) which shall be pay- 
able to the “Treasurer of the United States”, by certified check or 
money order, and shall be forwarded to Joseph P. Pembroke, Office 
of the General Counsel, Room 2422 South Building, United States 
Department of Agriculture, Washington, D. C. 20250, within thirty 
(30) days from the effective date of this order. 

This order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon respondent, unless there is 
an appeal to the Judicial Officer pursuant to section 1.145 of the 
Rules of Practice applicable to this proceeding (7 CFR § 1.145). 
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In re: EDWARD PLANTE and WILFRED PLANTE, d/b/a WILFRED PLANT 
Farm, AQ Docket No. 57. Decided May 10, 1985. 


Feeding garbage to swine—Consent. 


Sherrie Kopka, for complainant. 
Robert Kelly, Mansfield, MA., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Swine Health Protec- 
tion Act (7 CFR § 3801 et seg.) (Act) by a Complaint filed by the Ad- 
ministrator of the Animal and Plant Health Inspection Service al- 
leging that the respondents violated section 4 of the Act (7 U.S.C. 
§ 3803) and section 166.2 of the regulations (9 CFR § 166.2). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondents admit specifically that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, admit the Findings of Fact set forth 
below, and waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondents also stipulate and agree that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waive any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondents in connection with this proceeding. 


FINDINGS OF FACT 


1. Edward Plante and Wilfred Plante, respondents, are individ- 
uals whose business address is 108 Oak Street, Norton, Massachu- 
setts 02266, and who are doing business as Wilfred Plante Farm. 

2. On or about February 18, 1983, the respondents fed garbage to 
swine. 

3. On or about March 22, 1983, the respondents fed garbage to 
swine. 
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4. On or about April 28, 1983, the respondents fed garbage to 
swine. 

5. On or about July 21 1983, the respondents fed garbage to 
swine. 

6. On or about September 14, 1983, the respondents fed garbage 
to swine. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provision set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


Respondents are hereby ordered to cease and desist from violat- 
ing the Act and regulations promulgated thereunder. 


In re: Becky Jo RAFFELLI, AQ Docket No. 87. Decided May 10, 1985. 


Interstate relocation of a horse—Civil Penalty—Consent. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Becky Jo Raffelli, respondent, violated 
the Act and regulations promulgated thereunder (9 CFR § 75.4 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 
(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
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issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 
(c) All rights to seek judicial review and otherwise challenge 

or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Becky Jo Raffelli, respondent, is an individual whose mailing 
address is 6405 Springwood, Texarkana, Texas 75503. 

2. On or about February 3, 1984, the respondent moved a horse 
interstate from Foreman, Arkansas, to its home farm at Texar- 
kana, Texas. 


CONCLUSIONS 


The Respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Ms. Becky 
Jo Raffelli, such Order and Decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred dollars 
($200.00). The respondent shall send a certified check or money 
order for $200.00 payable to the “Treasurer of the United States,” 
to Jaru Ruley, Office of the General Counsel, Room 2422, South 
Building, United States Department of Agriculture, Washington, 
D.C., 20250, within thirty (80) days from the effective date of this 
Order. 


In re: Mims Meat Co., INc., and DonaLp Lynn Busn, AQ Docket 
No. 18. Decided May 17, 1985. 


Interstate movement of cattle—Civil Penalty—Consent. 


Kevin Thiemann, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111,120 and 122) by a com- 
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plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Mims Meat Company, Inc., and 
Donald Lynn Bush, respondents, violated the Act and regulations 
promulgated thereunder (9 CFR § 78.1 et seg.). The parties have 
agreed that the proceeding should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondents specifically admit that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations in the complaint, admit to the Findings of Fact set forth 
below, and waive: 

(a) Any further procedures; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondents also stipulate and agree that the United States 


Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waive any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondents in connection with this proceeding. 


FINDINGS OF FACT 


1. Mims Meat Company, Inc., respondent, is a slaughter estab- 
lishment whose mailing address is Rt. 1 Box 300, Lufkin, Texas 
75901. 

2. Donald Lynn Bush, respondent, is an individual whose mailing 
address is Rt 2 Box 1050, Center, Texas 75935. 

3. On or about January 27, 1983, respondent Mims Meat Compa- 
ny, Inc., moved approximately six (6) cattle interstate from Bossier 
City, Louisiana to Lufkin, Texas. 

4. On or about September 10, 1983, respondents Mims Meat Com- 
pany, Inc., and Donald Lynn Bush moved approximately eleven (11) 
cattle from Bossier City, Louisiana to Lufkin, Texas. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
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disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


Respondent Mims Meat Company, Inc., is assessed a civil penalty 
of seven hundred fifty dollars ($750.00) and respondent Donald 
Lynn Bush is assessed a civil penalty of one hundred dollars 
($100.00) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Kevin B. Thiemann, Office of the General Counsel, 
United States Department of Agriculture, Room 2422 South Build- 
ing, 12th and Independence Ave., S.W., Washington, D. C. 20250- 
1400, within thirty (80) days from the effective date of this order. 


In re: Jim Doss, RONALD O. EHRLICH and Dr. PuHiLurp Situ, D.V.M. 
AQ Docket No. 186. Decided May 17, 1985. 


Interstate Movement of cattle. 


Thomas Bundy, for complainant. 
T. L. Rees, Colorado City, Texas, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging, inter alia, that Jim Doss, respondent, 
violated the Act and regulations promulgated thereunder (9 CFR 
§ 78.1 et seg.). The parties have agreed that the proceeding with re- 
spect to respondent Jim Doss should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent Jim Doss specifically admits 
that the Secretary of the United States Department of Agriculture 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations in the complaint, admits to the Findings of 
Fact set forth below, and waives: 

(a) any further procedure; 
(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
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issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 
(c) all rights to seek judicial review and otherwise challenge 

or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Jim Doss, respondent, is an individual whose address is 750 
Judge Ely Blvd., Apt. No. 104, Abilene, Texas 79601. 

2. On or about June 7, 1984, respondent caused to be moved at 
least one cow from Abilene, Texas to Milliken, Colorado. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Fronda C. Woods, Office of the General Counsel, Room 
2422, South Building, United States Department of Agriculture, 
Washington, D. C. 20250-1400, within thirty (30) days from the ef- 
fective date of this order. 


In re: Larry Mino d/b/a R&M Feeper Pic Company. AQ Docket 
No. 128. Decided May 18, 1985. 


Transporting swine without certificate—Default. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER DEFAULT 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. § 111 and § 120) by a complaint 
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filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that respondent Larry Mino, d/b/a R&M Feeder Pig 
Company, violated sections 111 and 120 of the Act (21 U.S.C. §111 
and § 120) and section 76.6 of the regulations promulgated thereun- 
der (9 CFR § 76.6). Copies of the complaint and Rules of Practice 
governing proceedings under the Act were served by the Hearing 
Clerk, by certified mail, upon respondent, Mr. Mino. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, Mr. Mino was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer to, or plead specifically to, 
any allegations in the complaint would constitute an admission of 
such allegation pursuant to section 1.136(c) of the Rules of Practice 
(7 CFR § 1.136(c)). The respondent was also informed that the fail- 
ure to file an answer would constitute a waiver of hearing, as pro- 
vided in section 1.139 of the Rules of Practice (7 CFR § 1.139). 

The respondent filed no answer during the twenty-day period al- 
lowed. Respondent’s failure to file an answer within the time pro- 
vided constitutes an admission of the allegations in the complaint, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent’s failure to file an answer also constitutes a 
waiver of hearing under section 1.136 of the Rules of Practice (7 
CFR § 1.139). Since respondent is deemed to have admitted the ma- 
terial allegations of fact in the complaint, they are adopted and set 
forth as the Findings of Fact. 


FINDINGS OF FACT 


1. Larry Mino, doing business as, R&M Feeder Company, herein 
referred to as the respondent, is an individual whose address is 
Rural Route 2, Conrad, Iowa 50621. 

2. On or about August 24, 1983, the respondent moved approxi- 
mately 336 swine, interstate from Montgomery City, Missouri, to 
Conrad, Iowa, in violation of section 76.6(b)(3) of the regulations, be- 
cause the swine were not accompanied by an inspection certificate 
issued by the Veterinary Services or State inspector or accredited 
veterinarian, as required. 

3. On or about November 23, 1983, the respondent moved ap- 
proximately 258 swine interstate from Paris, Missouri to Conrad, 
Iowa, in violation of section 76.6(b)\(3) of the regulations, because 
the swine were not accompanied by an inspection certificate issued 
by the Veterinary Services or State inspector or accredited veteri- 
narian, as required. 
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4. On or about January 13, 1984, the respondent moved approxi- 
mately 466 swine interstate from Paris, Missouri to Conrad, Iowa, 
in violation of section 76.6(b\3) of the regulations, because the 
swine were not accompanied by an inspection certificate issued by 
the Veterinary Services or State inspector or accredited veterinari- 
an, as required. 

5. On or about February 10, 1984, the respondent moved approxi- 
mately 157 swine interstate from Paris, Missouri to Conrad, Iowa, 
in violation of section 76.6(b\3) of the regulations, because the 
swine were not accompanied by an inspection certificate issued by 
the Veterinary Services or State inspector or accredited veterinari- 
an, as required. 


CONCLUSION 


The respondent has failed to file any answer to any of the allega- 
tions in the complaint. The consequences of such a failure were ex- 
plained to the respondent in the complaint and in the letter of 
service that accompanied it. By his silence respondent has admit- 
ted all of the material allegations of fact in the complaint and has 
waived a hearing. 

By reason of the Findings of Fact set forth above, the respondent 


has violated the Act and regulations promulgated thereunder. The 
following order is therefore, issued. 


ORDER 


Respondent Larry Mino, d/b/a R&M Feeder Pig Company, is 
hereby assessed a civil penalty of one thousand dollars ($1,000) 
which shall be payable to the “Treasurer of the United States”, by 
certified check or money order, and which shall be forwarded to 
Kris H. Ikejiri, Esq., Office of the General Counsel, Room 2422, 
South Building, Washington, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400. 

This order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon the respondent, unless 
there is an appeal to the Judicial Officer pursuant to section 1.145 
of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.145). 
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In re: Jim Doss, RONALD O. EHRLICH, and Dr. PHILuip SmitH AQ 
Docket No. 136. Decided May 29, 1985. 


Interstate movement of cattle. 


Thomas Bundy, for complainant. 
Respondent, pro se. 


Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging, inter alia, that Dr. Phillip Smith, re- 
spondent, violated the Act and regulations promulgated thereunder 
(9 CFR § 78.1 et seg.). The parties have agreed that the proceeding 
with respect to respondent Dr. Phillip Smith should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent Dr. Phillip Smith specifical- 
ly admits that the Secretary of the United States Department of 
Agriculture has jurisdiction in this matter, neither admits nor 
denies the remaining allegations in the complaint, admits to the 
Findings of Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Dr. Phillip Smith, D.V.M., respondent, is an individual whose 
address is 731 North 7th Street, Abilene, Texas 79601. 

2. On or about June 7, 1984, respondent caused to be moved at 
least one cow from Abilene, Texas to Milliken, Colorado. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred fifty 
dollars ($250) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Fronda C. Woods, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400, within thirty (80) days from 
the effective date of this order. 


In re: ELmo Mayes, AQ Docket No. 34. Decided June 2, 1985. 


Interstate movement of bovine animal without certificate—Default. 


Thomas Bundy, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER DEFAULT 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that the respondent Elmo Mayes violated sections 
111 and 120 of the Act (21 U.S.C. § 111 and § 120) and sections 71.18 
and 78.9 of the regulations promulgated thereunder (9 CFR §§ 71.18 
and 78.9). Copies of the complaint and the Rules of Practice govern- 
ing proceedings under the Act were served. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer to, or plead specifically to, 
any allegation in the complaint would constitute an admission of 
such allegation pursuant to section 1.136(c) of the Rules of Practice 
(7 CFR § 1.136(c)). The respondent was also informed that the fail- 
ure to file an answer would constitute a waiver of hearing, as pro- 
vided in section 1.139 of the Rules of Practice (7 CFR § 1.189). 
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The respondent filed no answer during the twenty-day period al- 
lowed. Respondent’s failure to file an answer within the time pro- 
vided constitutes an admission of the allegations in the complaint, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent’s failure to file an answer also constitutes a 
waiver of hearing under section 1.139 of the Rules of Practice (7 
CFR § 1.139). Since respondent is deemed to have admitted the ma- 
terial allegations of fact in the complaint, they are adopted and set 
forth as the Findings of Fact. 


FINDINGS OF FACT 


1. Elmo Mayes, herein referred to as the respondent, is an indi- 
vidual whose address is Cumberland Gap, Tennessee 37724. 

2. During the period from on or about March 2, 1983 through 
March 8, 1983, respondent moved interstate at least one bovine 
animal from Knoxville, Tennessee to Oakwood, Illinois, in violation 
of section 71.18 of the regulations (9 CFR §71.18) because the 
animal was not accompanied interstate by an owner’s statement or 
other document, as required. 

3. During the period from on or about March 2, 1983 through 
March 8, 1983, respondent moved interstate at least one bovine 
animal from Knoxville, Tennessee, a Class 3 state, to Oakwood, IIli- 
nois, in violation of section 78.9(c) of the regulations (9 CFR 
§ 78.9(c)), because the animal was not accompanied interstate by a 
certificate or other document, as required. 

4. During the period from on or about January 29, 1983 through 
February 8, 1983, respondent moved interstate at least six bovine 
animals from Crossville, and Kingsport, Tennessee, to Oakwood, II- 
linois in violation of section 71.18 of the regulations (9 CFR § 71.18) 
because the animals were not accompanied interstate by an 
owner’s statement or other document, as required. 

5. During the period from on or about January 29, 1983 through 
February 8, 1983, respondent moved interstate at least six bovine 
animals from Crossville and Kingsport, Tennessee, a Class B state, 
to Oakwood, Illinois, in violation of section 78.9(c) of the regula- 
tions (9 CFR § 78.9(c)) because the animals were not accompanied 
interstate by a certificate or other document, as required. 

6. During the period from on or about June 1, 1983 through June 
7, 1983, respondent moved interstate at least one bovine animal 
from Jonesboro, Tennessee, to Oakwood, Illinois, in violation of sec- 
tion 71.18 of the regulations (9 CFR § 71.18) because the animals 
were not accompanied interstate by an owner’s statement or other 
document, as required. 
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7. During the period from on or about June 1, 1983 through June 
7, 1983, respondent moved interstate at least one bovine animal 
from Jonesboro, Tennessee, a Class B state, to Oakwood, Illinois, in 
violation of section 78.9(c) of the regulations (9 CFR § 78.9(c)) be- 
cause the animal was not accompanied by a certificate or other 
document, as required. 


CONCLUSION 


The respondent has failed to file any answer to any of the allega- 
tions in the complaint. The consequences of such a failure were ex- 
plained to the respondent in the complaint and in the letter of 
service that accompanied it. By his silence respondent has admit- 
ted all of the material allegations of fact in the complaint and has 
waived a hearing. 

By reason of the Findings of Fact set forth above, the respondent 
has violated the Act and regulations promulgated thereunder. The 
following order is therefore issued. 


ORDER 


Respondent Elmo Mayes is hereby assessed a civil penalty of 
three thousand dollars ($500.00 per violation), which shall be pay- 
able to the “Treasurer of the United States,” by certified check or 
money order and which shall be forwarded to Thomas E. Bundy, 
Office of the General Counsel, Room 2422, South Building, United 
States Department of Agriculture, Washington, D.C. 20250, within 
thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service (7 CFR 1.142(c)) of this Decision and Order upon respondent, 
unless there is an appeal to the Judicial Officer within 30 days pur- 
suant to section 1.145 of the Rule of Practice applicable to this pro- 
ceeding (7 CFR § 1.145). 
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In re: J. W. Eason, JR. and Jor Payne, AQ Docket No. 125. Decided 
June 5, 1985. 


Interstate movement of cattle. 


William Jenson, for complainant. 
Robert Puterbaugh, Lakeland, Florida, for respondent. 


Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that J.W. Eason and Joe Payne, respondents, 
violated the Act and regulations promulgated thereunder (9 CFR 
§ 78.1 et seqg.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondents specifically admit that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations in the complaint, admit to the Findings of Fact set forth 
below, and waive: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondents also stipulate and agree that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waive any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondents in connection with this proceeding. 


FINDINGS OF FACT 


1. J.W. Eason, Jr., respondent, is an individual whose mailing ad- 
dress is P.O. Box 938, Wauchula, Florida 33873. 

2. Joe Payne, respondent, is an individual whose mailing address 
is Rt. 1, Kaw City, Oklahoma 74641. 

3. On or about May 7, 1983, respondents moved at least five (5) 
cattle interstate from Wauchula, Florida, to New Mexico. 
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4. On or about May 14, 1983, respondents moved at least six (6) 
cattle from Wauchula, Florida, to New Mexico. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


Respondent J.W. Eason, Jr., is assessed a civil penalty of one 
thousand dollars ($1,000.00) and respondent Joe Payne is assessed a 
civil penalty of one thousand dollars ($1,000.00) which shall be pay- 
able to the “Treasurer of the United States” by certified check or 
money order, and which shall be forwarded to William G. Jenson, 
Office of the General Counsel, Room 2422 South Building, 14th and 
Independence Ave., S.W., United States Department of Agriculture, 
Washington, D. C. 20250-1400, within thirty (30) days from the ef- 
fective date of this order. 


In re: JoHN E. Eso, AQ Docket No. 153. Decided June 5, 1985. 


Interstate movement of cattle. 


John Ruley, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that John E. Esh, respondent, violated the Act 
and regulations promulgated thereunder (9 CFR § 78.1 et seq.). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reason or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with the proceeding. 


FINDINGS OF FACT 


1. John E. Esh, respondent, is an individual whose address is 68 
Clearview Road, Ronks, Pennsylvania 17572. 

2. On or about July 14, 1983, the respondent moved interstate 21 
cattle, over two years of age, from Ronks, Pennsylvania, to Stoney 
Point, North Carolina. 

3. On or about July 24, 1983, the respondent moved interstate 18 
cattle, over two years of age, from Quarryville, Pennsylvania, to 
Stoney Point, North Carolina. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent John E. 
Esh, such Order and Decision will be issued. 


ORDER 


The respondent, John E. Esh, is assessed a civil penalty of three 
hundred dollars ($300.00) which shall be payable in three equal in- 
stallments to the “Treasurer of the United States” by certified 
check or money order and shall be forwarded to Jaru Ruley, Office 
of the General Counsel, Room 2422-South Building, United States 
Department of Agriculture, Washington, D.C. 20250-1400. The first 
installment of $100.00 is due on June 1, 1985, with the second in- 
stallment of $100.00 due on July 1, 1985, and the third and final 
installment of $100.00 due on August 1, 1985. In the event of a de- 
fault, the remaining balance will become due immediately. 
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In re: Roy Trout & Son, Inc., AQ Docket No. 162. Decided June 11, 
1985. 


Movement of eggs from quarantined area. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (21 U.S.C. § 111 and § 120), and the Act of July 2, 
1962, as amended, (21 U.S.C. § 134a and § 139f) by a complaint filed 
by the Administrator of the Animal and Plant Health Inspection 
Service, alleging that E. Roy Trout and Son, Inc., violated the Acts 
and regulations promulgated thereunder (9 CFR § 81.1 et seq.). Re- 
spondent E. Roy Trout and Son, Inc., and the complainant have 
agreed that this proceeding should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent E. Roy Trout and Son, Inc., 
admits specifically that the Secretary of the United States Depart- 
ment of Agriculture has jurisdiction in this matter, neither admits 
nor denies the remaining allegations in the complaint, admits to 
the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent E. Roy Trout and Son, Inc., also stipulates and 
agrees that United States Department of Agriculture is the “pre- 
vailing party” in this proceeding and waives any action against the 
United States Department of Agriculture under the Equal Access 
to Justice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other ex- 
penses incurred by the respondent in connection with this proceed- 
ing. 


FINDINGS OF FACT 


1. E. Roy Trout and Son, Inc., herein referred to as respondent, is 
a company doing business in Pennsylvania, whose mailing address 
is, 148 Harristown Road, Paradise, Pennsylvania 17562. 
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2. On or about September 6, 1984, the respondent moved inter- 
state from Paradise, Pennsylvania, a quarantined area pursuant to 
Title 9, Code of Federal Regulations, section 81.4, to Woodridge, 
New York, approximately 230,400 poultry eggs for use as food. 


CONCLUSION 


Respondent E. Roy Trout and Son, Inc., having admitted the ju- 
risdictional facts and having agreed to the provisions set forth in 
the following order in disposition of this proceeding, such Order 
and Decision will be issued. 


ORDER 


Respondent E. Roy Trout and Son, Inc., is hereby assessed a civil 
penalty of two thousand dollars ($2,000.00) which shall be payable 
to the “Treasurer of the United States” by certified check or 
money order, and which shall be forwarded to Kris H. Ikejiri, 
Office of the General Counsel, Room 2422, South Building, United 
States Department of Agriculture, Washington, D. C. 20250-1400, 
within thirty (80) days from the effective date of this order. 


In re: Dewey L. Boypston, AQ Docket No. 169. Decided June 12, 
1985. 


Interstate movement of livestock. 


Kris Ikejiri, for complainant. 
Robert Laster, Grenada, MS., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (21 U.S.C. § 111 and § 120), by a complaint filed 
by the Administrator of the Animal and Plant Health Inspection 
Service, alleging that Dewey L. Boydston violated the Act and reg- 
ulations promulgated thereunder (9 CFR § 71.1 et seg.). Respondent 
Dewey L. Boydston and the complainant have agreed that this pro- 
ceeding should be terminated by entry of the Consent Decision set 
forth below and have agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent Dewey L. Boydston admits spe- 
cifically that the Secretary of the United States Department of Ag- 
riculture has jurisdiction in this matter, neither admits nor denies 





ANIMAL QUARANTINE AND RELATED LAWS 
Volume 44, Number 3 


the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons, or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent Dewey L. Boydston also stipulates and waives 
any action against the United States Department of Agriculture 
under the Equal Access to Justice Act of 1980 (5 U.S.C. § 504 et 
seq.) for fees and other expenses incurred by the respondent in con- 
nection with this proceeding. 


FINDINGS OF FACT 


1. Dewey L. Boydston, respondent herein, is a Doctor of Veteri- 
nary Medicine (DVM) whose address is 1980 Commerce Street, Gre- 
nada, Mississippi 38901. 

2. On or about September 23, 1984, the respondent otherwise 
caused the movement, from Jackson, Mississippi to Maplesville, 
Alabama, of one bull. 

3. On or about September 23, 1984, the respondent otherwise 
caused the movement, from Jackson, Mississippi to Grand Chenier, 
Louisiana, of one cow. 

4. On or about September 24, 1984, the respondent otherwise 
caused the movement, from Jackson, Mississippi to Eros, Louisiana, 
of two cattle. 


CONCLUSION 


Respondent Dewey L. Boydston, having admitted the jurisdiction- 
al facts and having agreed to the provisions set forth in the follow- 
ing Order in disposition of this proceeding, such Order and Deci- 
sion will be issued. 


ORDER 


Respondent Dewey L. Boydston, is hereby assessed a civil penalty 
of one thousand dollars ($1,000.00) which shall be payable to the 
“Treasurer of the United States” by check or money order, and 
which shall be forwarded to Kris H. Ikejiri, Office of the General 
Counsel, Room 2422, South Building, United States Department of 
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Agriculture, Washington, D. C. 20250-1400, within thirty (30) days 
from the effective date of this order. 


In re: JONATHAN Sto.itzFrus, AQ Docket No. 151. Decided June 17, 
1985. 


Interstate movement of cattle without certificate. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is an administrative proceeding for the assessment of a civil 
penalty for a violation of the regulations governing the interstate 
movement of cattle because of brucellosis (9 CFR § 78.1 et seq.). An 
initial Decision and Order was issued on May 14, 1985, by Adminis- 
trative Law Judge Victor W. Palmer (ALJ) assessing a $500 civil 
penalty. 

On May 22, 1985, respondent filed a Motion of Dismissal of Pro- 
posed Decision and order, which is being treated as an appeal to 
the Judicial Officer, to whom final administrative authority has 
been delegated to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 (7 CFR § 2.35).! 

Respondent contends that “I did answer and explain the situa- 
tion” and “I asked for a hearing” (Motion of Dismissal at 1). How- 
ever, respondent’s answer does not deny that he moved 21 cattle, 
over 2 years of age, from North Carolina to Virginia on or about 
June 6, 1983, that “were not accompanied interstate by a certifi- 
cate containing prescribed information, as required” by 9 CFR 
§ 78.9(b\(3). Accordingly, the ALJ properly issued the initial Deci- 
sion and Order without a hearing. 

Respondent’s claim that the Department lacks jurisdiction be- 
cause of a “private sealed document held by the Defendant” is dis- 
missed as frivolous. Accordingly, the ALJ’s initial Decision and 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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Order is adopted as the final Decision and Order in this case, 
except that the effective date of the order is changed, in view of the 
appeal. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


This is an administrative proceeding for the assessment of a civil 
penalty for a violation of the regulations governing the interstate 
movement of cattle because of brucellosis (9 CFR § 78.1 et seq.), 
hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 9 CFR § 70.1 et seg. and 7 CFR § 1.130 et seg. 

This proceeding was initiated by a complaint filed on February 
12, 1985, by the Administrator of the Animal and Plant Health In- 
spection Service, United States Department of Agriculture. The 
complaint alleged that on or about June 6, 1983, the respondent 
moved interstate 21 cattle, all over two years of age, from Stoney 
Point, North Carolina, to Independence, Virginia, in violation of 
section 78.9(b\(3) of the regulations (9 CFR § 78.9(b)(3)), in that the 
cattle were not accompanied by a certificate containing prescribed 
information, as required. In his answer, the respondent states only 
that “[nJo violation was intended” and the cattle . . . were tested 
for interstate shipment or they could not have gotten out of 
Canada.” The complaint does not allege that the cattle were not 
tested, but that no certificate accompanied the cattle. Respondent 
has failed to deny or otherwise respond to the allegation which is, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)), deemed, for purposes of this proceeding, an admission of 
said allegation. 

Accordingly, the material facts alleged in the complaint are 
adopted and set forth herein as the findings of fact, and this deci- 
sion is issued pursuant to section 1.139 of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.139). 


FINDINGS OF FACT 


1. Respondent, Jonathan Stoltzfus, is an individual whose mail- 
ing address is RD 2, Box 101, Stoney Point, North Carolina 28678. 

2. On or about June 6, 1983, the respondent moved interstate 21 
cattle, all over two years of age, from Stoney Point, North Caroli- 
na, to Independence, Virginia, in violation of section 78.9(b\(3) of 
the regulations (9 CFR § 78.9(b\(3)), in that the cattle were not ac- 
companied by a certificate containing prescribed information, as re- 
quired. 
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CONCLUSION 


By reason of the facts contained in Findings of Fact 1 and 2 
above, respondent has violated section 78.9(b)\(8) of the regulations 
(9 CFR § 78.9(b)(3)). 

Therefore, the following order is issued. 


ORDER 


Respondent, Jonathan Stoltzfus, is hereby assessed a civil penal- 
ty of five hundred dollars. This penalty shall be payable to the 
“Treasurer of the United States” by certified check or money 
order, and shall be forwarded to Jaru Ruley, Office of the General 
Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D.C. 20250-1400, within thirty (30) days 
from the effective date of this order. This order shall become effec- 
tive on the day it is served on respondent. 


In re: CHARLEs Baas, AQ Docket No. 143. Decided May 15, 1985. 


Interstate movement of breeding swine without certificate; movement for reasons 
other than slaughter; and other than to a quarantined herd or feedlot. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER 


This is an administrative proceeding for the assessment of a civil 
penalty for a violation of the regulations governing the interstate 
movement of swine because of brucellosis and pseudorabies (9 CFR 
§§ 78.1 et seg. and 85.1 et seg.), hereinafter referred to as the regula- 
tions, in accordance with the Rules of Practice in 9 CFR §70.1 et 
seg. and 7 CFR § 1.130 et seg. 

This proceeding was initiated by a complaint filed on January 4, 
1985, by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that on or about March 20, 1984, the respondent 
moved interstate three breeding swine from a farm at West Bend, 
Iowa, to a farm at Stewartville, Minnesota, in violation of sections 
78.29(a) and 85.6 of the regulations (9 CFR §§ 78.29(a) and 85.6), in 
that the swine were not accompanied interstate by a certificate 
containing prescribed information and were moved interstate other 
than for slaughter, and other than to a quarantined herd, or to a 
quarantined feedlot. In his answer, the respondent admitted the al- 
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legations in the complaint. In accordance with section 1.139 of the 
Rules of Practice (7 CFR § 1.139), such admission constitutes a 
waiver of a hearing. 

Accordingly, the material facts alleged in the complaint are 
adopted and set forth herein as the findings of fact, and this deci- 
sion is issued pursuant to section 1.139 of the Rules of Practice ap- 
plicable to this proceeding. (7 CFR § 1.139). 


FINDINGS OF FACT 


1. Respondent, Charles Baas, is an individual whose mailing ad- 
dress is Route 2, West Bend, Iowa 50597. 

2. On or about March 20, 1984, the respondent moved interstate 
three breeding swine from a farm at West Bend, Iowa, to a farm at 
Stewartville, Minnesota, in violation of section 78.29(a) of the regu- 
lations (9 CFR § 78.29(a)), because the swine were not accompanied 
by a certificate showing prescribed information, as required. 

3. On or about March 20, 1984, the respondent moved interstate 
three breeding swine from a farm at West Bend, Iowa, to a farm at 
Stewartville, Minnesota, in violation of section 85.6 of the regula- 
tions (9 CFR § 85.6), because the swine were moved interstate other 
than for slaughter, and other than to a quarantined herd or to a 
quarantined feedlot, as required. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1 and 2 
above, respondent has violated section 78.29(a) of the regulations (9 
CFR § 78.29(a)). 

By reason of the facts contained in Findings of Fact 1 and 3 
above, respondent has violated section 85.6 of the regulations (9 
CFR § 85.6). 

Therefore, the following order is issued. 


ORDER 


Respondent, Charles Baas, is hereby assessed a civil penalty of 
six hundred dollars ($300.00 per violation). This penalty shall be 
payable to the “Treasurer of the United States” by certified check 
or money order, and shall be forwarded to Jaru Ruley, Office of the 
General Counsel, Room 2422, So. Bldg., United States Department 
of Agriculture, Washington, D. C. 20250 within thirty (30) days 
from the effective date of this order. This order shall have the 
same force and effect as if entered after a full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon respondent, unless there is an appeal to the Judicial Officer 
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pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 CFR § 1.145). 


In re: KENNETH Burcess, AQ Docket No. 19. Decided June 27, 1985. 
Interstate shipment of cows. 


Mark Dopp, for complainant. 
William E. Taylor, Paducah, KY., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (7 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Kenneth Burgess, respondent, violated 
the Act and regulations promulgated thereunder (9 CFR § 78.1 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, respondent does not admit any liability, 
but expressly denies liability; therefore, he neither admits nor 
denies the remaining allegations in the complaint, and he has en- 
tered into this Consent Decision for economic reasons only, and 
therefore admits to the Findings of Fact set forth below, and 
waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” under the cir- 
cumstances outlined in Paragraph 1 above, in the proceeding and 
waives any action against the United States Department of Agri- 
culture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seq.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 
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FINDINGS OF FACT 


1. Kenneth Burgess is an individual whose mailing address is 
Route 1, Fancy Farm, Kentucky 42039. 

2. On or about May 27, 1983, the respondent shipped interstate 
three dairy cows from Smiths Grove, Kentucky, to Tupelo, Missis- 
sippi. 

3. On or about February 3, 1984, the respondent shipped inter- 
state five dairy cows from Arab, Alabama, to Tupelo, Mississippi. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent, Kenneth Burgess, agrees to pay a civil penalty 
of Nine Hundred Dollars ($900.00) which shall be payable to the 
“Treasury of the United Stated” by certified check or money order, 
and which shall be forwarded to Mark Dopp, Office of the General 


Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D. C. 20250 within thirty (30) days from 
the effective date of this order. 


In re: GARY HorFMAN and AMERICAN FEEDER Pic Co-op, AQ Docket 
No. 99. Decided May 13, 1985. 


Dismissal. 
Decision by Victor W. Palmer, Administrative Law Judge. 
DISMISSAL OF COMPLAINT 


For good cause shown by complainant, the complaint that was 
filed herein against AMERICAN FEEDER PIG CO-OP., on Septem- 
ber 6, 1984, is herewith dismissed without prejudice. 
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In re: AMERICAN AIRLINES, AWA Docket No. 326. Decided May 3, 
1985. 


Mandatory training of employees regarding transporting of animals. 


Mary Hobbie, for complainant. 
Richard J. Malakowski, DFW Airport, Texas, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted by a complaint filed by the Ad- 
ministrator of the Animal and Plant Health Inspection Service in 
accordance with the Rules of Practice Governing Formal Adjudica- 
tory Proceedings Instituted by the Secretary Under Various Stat- 
utes, 7 CFR §§ 1.130-81 (1984). The complaint alleged that Respond- 
ent, American Airlines, has violated the Animal Welfare Act, 7 
U.S.C. §§ 2131-56 (1982), and the regulations and standards issued 
thereunder, 9 CFR §§ 1.1-3. 142 (1984). This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice, 7 
CFR § 1.138. 

The Respondent admits the jurisdictional allegations of the com- 
plaint but neither admits nor denies the remaining allegations in 


the complaint. The Respondent waives the right to a hearing and 
any further procedures. The parties consent to the issuance of this 
decision for the purpose of settling this matter. 


FINDINGS OF FACT 


American Airlines, hereinafter referred to as Respondent, is an 
airline carrier which is engaged in the business of transporting ani- 
mals in commerce for hire, and is incorporated in the State of 
Delaware, with a business address of P.O. Box 61616, Dallas/Fort 
Worth Airport, Texas. 


CONCLUSION 


Inasmuch as the Respondent has admitted the jurisdictional alle- 
gations of the complaint, the parties have agreed to the provisions 
of the following Order which Order shall be issued. 


ORDER 


1. Respondent will provide Complainant the use of its facilities, 
personnel and equipment at Washington National Airport (DCA) 
for the creation of a video-tape film to be made depicting the ac- 
ceptance, conveyance, holding and treatment of animals for trans- 
portation in commerce under the Animal Welfare Act. Respondents 
shall make the necessary arrangements for the cooperation of its 
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personnel at National with the film-making within 3 weeks (21 
days) of this Order becoming effective. 

2. Respondent will require all personnel who directly supervise 
employees who handle animals to view the video-tape film for 
training purposes. The video-tape film will also be shown to all new 
employees of Respondent who will have the duty of accepting ani- 
mals for shipment or of handling animals. The video-tape film will 
be shown to those new employees as part of the training for their 
employment. All employees of Respondent who are already on duty 
as handlers of cargo and animals or persons who receive animals 
for shipment will be shown the video-tape film by Respondent in 
the course of their periodic training within a period of 2 years from 
the date of this Order. 

3. Respondent agrees to the conditions set in paragraph 2 for em- 
ployees in the 17* cities/airports listed below: 

Boston 

Newark 

JFK-New York 

BWI-Baltimore 

O’Hare-Chicago 
National-Washington 
Hartsfield-Atlanta 

Miami International-Miami 
Memphis 

Moisant International-New Orleans 
DFW-Dallas/Fort Worth 
Albuquerque 

Lambert International-St. Louis 
Stapleton-Denver 

Kansas City 

Salt Lake City 

Sky Harbor International-Phoenix 
LAX-Los Angeles 

SFO-San Francisco 

Portland, Oregon 
SEA-Seattle/Tacoma 

4. Complainant will provide Respondent with the name, phone 
number and address of the Area Veterinarian in Charge of the 
Animal and Plant Health Inspection Service (APHIS) in each state 
in which the video-tape film is to be shown. Respondent shall give 
the appropriate APHIS Area Veterinarian in Charge notice of ten 


*The Administrative Law Judge notes that the figure “17” is set forth in the 
signed Consent Order. However, Paragraph 3 thereof lists 2] cities/airports. 
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days prior to the holding of a training session in the airport so that 
a representative of APHIS may be present at the training session 
for the purpose of answering questions. The Area Veterinarian in 
Charge will make every effort to have an APHIS representative 
present at each training session, but the responsibility of Respond- 
ent to hold the training sessions is not negated should the presence 
of an APHIS representative not be possible at any given training 
session. 

5. Respondent agrees to provide the equipment on which the 
training video-tape film can be shown at each training session. 


In re: A. J. Pricuarp, AWA Docket No. 335. Decided June 12, 1985. 


Cease and desist from violating Act. 


Robert Ertman, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondent, alleging that he 
acted as a dealer without being licensed as required. This decision 
is entered pursuant to the consent decision provision of the Rules 
of Practice (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations of the complaint, and waives hearing and further proce- 
dure herein. Complainant and respondent consent to the issuance 
of this order. 


ORDER 


Respondent is ordered to cease and desist from violating the 
Animal Welfare Act, as amended, and the regulations and stand- 
ards issued under the Act. Further, Respondent is assessed a civil 
penalty of $1,000, which is suspended conditional upon his compli- 
ance with this order. 
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In re: J. M. HENDERSON and C. L. HENpDERson, AWA Docket No. 
349. Decided June 24, 1985. 


Ordered to cease and desist violating the Act. 


Robert Ertman, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondents, alleging that they 
acted as dealers without being licensed as required. This decision is 
entered pursuant to the consent decision provision of the Rules of 
Practice (7 CFR 1.138). 

Respondents admit the jurisdictional allegations of the com- 
plaint, specifically admit that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations of the complaint, and waive hearing and further proce- 
dure herein. Complainant and respondents consent to the issuance 
of this order. 


ORDER 


Respondents are ordered to cease and desist from violating the 
Animal Welfare Act, as amended, and the regulations and stand- 
ards issued under the Act. Further, each respondent is assessed a 
civil penalty of $1,000, which is suspended conditional upon his 
compliance with this order. 


In re: J. R. SHRADER, JR., PS Docket No. 6385. Decided May 2, 1985. 


Cease violation of Act; suspended registration. 


Jarex Hochberg, for complainant. 
Robert M. Cook, Norfolk, NE, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent willfully violated 
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the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. J.R. Shrader, Jr., doing business as Shrader Cattle Co., herein- 
after referred to as respondent Shrader, is an individual whose 
business mailing address is 31107 Bent Drive, Loveland, Colorado 
80537. 

2. Respondent Shrader is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Shrader, his agents and employees, directly or indi- 
rectly through any corporate or other device, shall cease and desist 
from: 

1. Engaging in any act, practice or course of business for the 
purpose of obtaining money from the purchasers of livestock by 
false or deceptive pretenses, or which operates or would operate as 
a fraud or deceit upon any person in connection with the purchase 
or sale of livestock; 

2. Misrepresenting to the purchasers of livestock, or aiding and 
assisting any person to misrepresent to the purchasers of livestock, 
the original purchase weights of such livestock; 

3. Preparing and issuing, or causing to be prepared and issued, 
in connection with the purchase or sale of livestock, invoices, bil- 
lings, scale tickets, weight sheets or any other document showing 
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false, inaccurate or misleading weight entries for such livestock; 
and 

4. Collecting payment from the purchasers of livestock, or 
aiding and assisting any person to collect from the purchasers of 
livestock, on the basis of false, inaccurate or misleading invoices, 
billings or accountings. 

Respondent Shrader shall keep and maintain accounts, records 
and memoranda which fully and correctly disclose the true nature 
of all transactions involved in his business subject to the Packers 
and Stockyards Act, including (1) copies of all sales invoices issued 
to customers; (2) a check register showing the amount, date and 
payee for each check issued; and (3) a ledger showing the number 
of head, purchase weight and price, purchase date and source for 
all livestock purchased and the number of head, sales weight and 
price, sales date and buyer for all livestock sold. 

Respondent Shrader is suspended as a registrant under the Act 
for a period of ninety (90) days. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent Shrader is assessed a civil penalty in the amount of 
twenty-five thousand dollars ($25,000.00). 

The provisions of this Order shall become effective on May 1, 
1985. 
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DISCIPLINARY DECISIONS 


In re: VerscHoor Meats, Inc. and MICHAEL T. VeRSCHOOR, P&S 
Docket No. 6524. Decided May 13, 1985. 


Purchasing livestock while insolvent; failing to pay when due. 


Steven Luparello, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the 
corporate respondent’s financial condition does not meet the re- 
quirements of the Act and that the respondents wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 


The respondents admit the jurisdictional allegations in para- 


graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Verschoor Meats, Inc., hereinafter referred to as the corporate 
respondent, is a corporation organized and existing under the laws 
of the State of Iowa, with its principal place of business in Sioux 
City, Iowa. The corporate respondent’s business mailing address is 
1401 Bluff Road, P.O. Box 2354, Sioux City, Iowas 51107. 

2. The corporate respondent is, and at all times herein was: 

a) Engaged in the business of buying livestock in commerce for 
the purpose of slaughter and manufacturing or preparing meats or 
meat food products for sale and shipment in commerce; and 

b) A packer within the meaning and subject to the provisions 
of the Act. 

3. Michael T. Verschoor, hereinafter referred to as the individual 
respondent, is an individual whose business mailing address is 1401 
Bluff Road, P.O. Box 2354, Sioux City, Iowa 51107. 
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4. The individual respondent is, and at all times material herein 
was: 
a) President and Secretary of the corporate respondent; 

b) Owner of 100% of the outstanding stock of the corporate re- 
spondent; and 

c) Responsible for the direction, management and control of 
the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Verschoor Meats, Inc., its officers, directors, agents, 
employees, successors and assigns, and respondent Michael T. Vers- 
choor, directly or through any corporate or other device, in connec- 
tion with their operations subject tothe Packers and Stockyards 
Act, shall cease and desist from: 

1. Purchasing livestock while insolvent, that is, while their cur- 
rent liabilities exceed their current assets, unless the respondents 
pay the full purchase price of the livestock at the time of purchase 
in cash, by certified check, or by wire transfer of funds to the sell- 
er’s account; and 

2. Failing to pay, when due, the full purchase price of live- 
stock. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondents are assessed jointly and severally a civil penalty in the 
amount of One Thousand Five Hundred Dollars ($1,500.00). 

This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice of this decision upon the respondents. 
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In re: ARTHUR JACKSON, JR., P&S Docket No. 6509. Decided May 14, 
1985. 


Cease and desist business without bonding; registration suspended. 


Barbara Harris, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 


and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Arthur Jackson, Jr., hereinafter referred to as respondent 
Jackson, is an individual with a business mailing address of Route 
1, Box 218, Canyon, Texas 79015. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a packer 
buyer for John Morrell & Co. Said registration has been inactive 
since June 9, 1982. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Arthur Jackson, Jr., his agents and employees, di- 
rectly or through any corporate or other device, shall cease and 
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desist from engaging in business in any capacity for which bonding 
is required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213 (b)), 
respondent is assessed a civil penalty in the amount of Three Thou- 
sand Dollars ($3,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 


In re: ARNOLD YOUNG and ARNOLD YOUNG CATTLE CoMPANY, INC., 
P&S Docket No. 6130. Decided May 17, 1985. 


Cease and desist from issuing checks without sufficient funds; failing to pay when 
due; accepting payment and failing to deliver livestock; entering into agreements 
to purchase livestock on a commission without complying to terms of agreement. 


Barbara Harris and Kenneth Vail, for complainant. 
Rex Davis, Waco, IL, and Donald Bowman, Leesburg, VA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


Certification of Consent Decree With Order 


I hereby certify that the Consent Decree with Order which ap- 
pears at pages 4 through 11 of the transcribed proceedings of April 
23, 1985, is a correct and exact transcription of the Consent Decree 
and Order that I entered on April 23, 1985. 


Office of General Counsel, U.S. Department of Agriculture. 


Judge PAatmer: And for the Respondent? 

Mr. Davis: Your Honor. Rex Davis: For Arnold Young and 
Arnold Young Cattle Company, Incorporated. 

Mr. BowMan: Your Honor. For the Respondent: Donald L. 
Bowman, Leesburg, Virginia. 

Judge Pater: All right, now. Is there anything that anybody 
wants to add before Mr. Vail starts speaking? 
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Mr. Vail, it’s for you now to tell us exactly what the decree is 
that you have agreed to. 

Mr. Vait: Thank you, Your Honor. 

I will first read into the record the findings of facts that have 
been agreed to, and, I will read them in in numbered paragraphs. 

Number 1. Arnold Young Cattle Company, Inc. hereinafter re- 
ferred to as the Corporate Respondent, is a corporation with its 
principal place of business located in Groesbeck, (spelling) G-r-o-e-s- 
b-e-c-k, Texas; its business mailing address is P.O. Box 439 Highway 
14 South, Groesbeck, Texas 76642. 

Number 2. The Corporate Respondent, at all time material 
herein, was (a.) Engaged in the business of buying and selling live- 
stock in Commerce for its own account, and, buying and selling 
livestock as the agent or the vendor for the purchaser. 

And (b.) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in Commerce. 

Number 3. Arnold Young, hereinafter referred to as the Individ- 
ual Respondent, is an individual whose business mailing address is 
108 Meadow Lane, Groesbeck, Texas 76642. 

Number 4. The Individual Respondent is, and at all times materi- 
al herein was, the sole owner and the president of the Corporate 
Respondent and managed and directed and controlled the livestock 
business operation of the Corporate Respondent. 

Number 5. The Individual Respondent, at all times material 
herein, was registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 

The order that has been agreed to is as follows. The Respondent 
Arnold Young Cattle Company, Inc., its officers, directors, agents 
and employees and Respondent Arnold Young, individually or as 
an officer or an agent or an employee of Respondent Arnold Young 
Cattle Company, Inc., directly or through any corporate or other 
device in connection with their business operations subject to the 
Standards For Stockyards Act, shall cease and desist from (1.) Issu- 
ing checks in payment for livestock without having and maintain- 
ing sufficient funds on deposit and available in the bank account 
on which such checks are drawn to pay such checks when present- 
ed. 

(2.) Failing to pay when due the full purchase price of live- 
stock. 

(3.) Accepting money in connection with the purchase of live- 
stock and failing to deliver such livestock. 

(4.) Entering into any agreement with any person to purchase 
livestock on a commission, agency or dealer basis for such person, 
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without complying in every respect with the terms and conditions 
of such agreement. 

It is further ordered that Respondent Arnold Young Cattle Com- 
pany, Inc., its officers, directors and agents and employees and the 
Respondent Arnold Young, individually or as an officer or an agent 
or an employee of Arnold Young Cattle Company, Inc., directly or 
through any corporate or other device in connection with their 
business operations, subject to the Packers and Stockyards Act 
shall, in connection with any agreement to purchase livestock on a 
commission agency or dealer agency, whereby the Respondent 
agrees to arrange for the placement of such livestock in a feed lot, 
or, prior to actual delivery of said livestock to the purchaser for 
whose account it was purchased, Respondent shall exercise reason- 
able care with respect to the handling of such livestock until deliv- 
ery to the purchaser, and, upon request from such purchaser shall 
promptly furnish them a written account of the then current condi- 
tion of such livestock, including the number of head and actual lo- 
cation of such livestock and a description of all expenses and 
charges incurred by Respondent on behalf of such purchaser. 

The Respondent Arnold Young Cattle Company, Inc., and Arnold 
Young, shall keep and maintain accounts, records and memoranda 


to fully and correctly disclose all transactions involved in their 
business operations subject to the Packers and Stockyards Act, in- 
cluding (1.) A general ledger of accounts posted regularly and kept 
current, showing assets and liabilities and income expenses and net 
worth. 


(2.) A cash receipts and disbursements journal, posted regular- 
ly and kept current. 

(3.) Bank statements, cancelled checks, for livestock operations 
for the market agencies a monthly reconciliation of such accounts. 

And (4.) Purchase invoices or accounts of purchases of sales in- 
voices or billings, all accounts furnished to persons to whom live- 
stock is purchased on a commission basis or an agency basis, and, 
any other documents necessary to show the true nature of all of 
Respondent’s purchases and sales and transactions. 

On or before November 15, 1985, the Respondent Arnold Young 
shall make a full restitution to the unpaid livestock sellers set 
forth in Paragraph 3 of the complaint. 

On or before June 1 of 1985, Respondent Arnold Young will fur- 
nish the Complainants a schedule of such payments. 

The Respondent Arnold Young Cattle Company, Inc. and Arnold 
Young are suspended as registrants under the Packers and Stock- 
yards Act for a period of two and a half years. 
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And in the event full restitution is not made on or prior to No- 
vember 15, 1985, the suspension of Respondent shall be extended 
beyond the two and a half years’ period of suspension by a period 
of time necessary to complete restitution. 

The cease and desist and the recordkeeping provisions of this 
order shall become effective on the sixth day after the entry of this 
order. The suspension provisions of this order shall become effec- 
tive on November 16, 1985. 

And Your Honor, as an addendum to the order there is one addi- 
tional provision, which is as follows. 

In the event that the Respondent is unable to determine on or 
before November 15, 1985, and after reasonable efforts, the proper 
party or parties to make restitution to, the Respondent’s demon- 
stration of his readiness to make such restitution on or before No- 
vember 15th, 1985 shall be deemed compliance with this provision. 

In the event that, after November 15th, 1985, either party to this 
order determines the proper party or parties to whom restitution 
shall be made, said restitution shall be made promptly to such 
party or parties. 

Judge PALMER: Does the Respondent wish to add anything? 

Mr. Bowman: No, sir. 

That ends our agreement. 

Mr. Vat: Yes. 

Judge Patmer: And accordingly, it is so ordered this 23rd day of 
April of 1985. And that concludes the hearing. 

Thank you. 

(Close of proceedings.) 


In re: ANTHONY J. FEIDER, JR. and VINCENT KUEFFNER, d/b/a PRE- 
MIUM PACKING, P&S Docket No. 6426. Decided May 17, 1985. 


Cease and desist from engaging in business without bonding; issuing checks for 
payment without sufficient funds; failing to pay when due—Civil Penalty. 


Roberta Swartzenhreber, for complainant. 
Angela E. Camellos, Wauwatosa, WI, for Kueffner. 
J. Ferder, Jr., Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
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ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations promulgated thereunder. This decision 
is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Anthony J. Feider, Jr., and Vincent Kueffner, a partnership 
doing business as Premium Packing, hereinafter referred to as the 
respondents, have their principal place of business at Sullivan, 
Wisconsin. Respondents’ business mailing address is 622 Baker- 
town, P.O. Box 518, Sullivan, Wisconsin 53178. 

2. Respondents, at all times material herein, were: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

3. The respondents’ average annual purchases of livestock exceed 
$500,000.00. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents Anthony J. Feider, Jr., and Vincent Kueffner, their 
agents and employees, directly or through any corporate or other 
device, in connection with their operations subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is 
required under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by the 
Act and regulations; 

2. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
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count upon which such checks are drawn to pay such checks when 
presented; and 
3. Failing to pay, when due, the full purchase price of live- 

stock. 

Respondents are assessed jointly and severally a civil penalty in 
the amount of Five Hundred Dollars ($500.00). 

The provisions of this order becomes effective on the first day 
after service of this decision on the respondents. 


In re: RicHarp Hae, P&S Docket No. 6219. Decided May 24, 1985. 


Cease and desist from engaging in business activities without bonding—Civil Pen- 
alty—Suspension. 


Peter Train, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Richard Hale, hereinafter referred to as the respondent, is an 
individual whose mailing address is Route 2, Kimberly, Idaho 
83341. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; 
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(b) Engaged in the business of buying livestock in commerce on 
a commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, and as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Richard Hale, individually or through any corporate 
or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Seven Hun- 
dred Fifty Dollars ($750.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 


In re: Eppy E. Cote, P&S Docket No. 6464. Decided May 31, 1985. 


Cease and desist engaging in business without bonding; suspension of registra- 
tion—Civil Penalty. 


Stephen Luparello, for complainant. 
Brian Witt, Portland, OR, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
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tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Eddy E. Cole, hereinafter referred to as the re- 
spondent, is an individual whose business mailing address is P. O. 
Box 75, The Dalles, Oregon 97058. 

2. The respondent is, and at all times material herein was, en- 
gaged in the business of a market agency buying livestock in com- 
merce on a commission basis. 


3. The respondent is registered with the Secretary of Agriculture 
as a partnership, d/b/a The Dalles Livestock Auction, as a dealer 
to buy and sell livestock in commerce for its own account and as a 
market agency to sell livestock in commerce on a commission basis. 
That registration was rendered inactive on September 15, 1980. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Eddy E. Cole, his agents and employees, directly or 
indirectly, through any corporate or other device, in connection 
with his operations subject to the Packers and Stockyards Act, 
shall cease and desist from engaging in business in any capacity for 
which bonding is required under the Packers and Stockyards Act, 
as amended and supplemented, and the regulations, without 
having and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he obtains and files a reasonable bond or its equivalent, as 
required by the Act and the regulations. When respondent demon- 
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strates that he is in full compliance with such bonding require- 
ments, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty of Four Hundred Dollars 
($400.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 


In re: CorDELE Livestock CompPaANy, INC. and RoGER BLANCHARD, 
P&S Docket No. 6522. Decided May 31, 1985. 


Cease and desist failing to deposit in Custodial Account for shippers within time 
prescribed; misuse of funds received as proceeds from sales; failing to maintain 
Custodial Account for shippers proceeds—Civil Penalty—Suspension. 


Roberta Swatendreder, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Cordele Livestock Company, Inc., hereinafter referred to as the 
corporate respondent, is a closely-held family owned corporation 
with its principal place of business located at Cordele, Georgia. The 


corporate respondent’s business mailing address is P. O. Box 189, 
Cordele, Georgia 31015. 
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2. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of conducting and operating the 
Cordele Livestock Company, Inc., stockyard, a stockyard posted 
under and subject to the provisions of the Act, hereinafter referred 
to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 

3. Roger Blanchard, hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is P. O. 
Box 189, Cordele, Georgia 31015. 

4, The individual respondent is, and at all times material herein 
was: 

(a) Vice-President and manager of the corporate respondent; 

(b) The individual responsible for the direction, management 
and control of the corporate respondent; and 

(c) Engaged in the business of selling livestock on a commission 
basis at the stockyard. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Cordele Livestock Company, Inc., its officers, direc- 
tors, agents and employees, successors and assigns, and respondent 
Roger Blanchard, his agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 

1. Failing to deposit in their Custodial Account for Shippers’ 
Proceeds, within the time prescribed by section 201.42 of the regu- 
lations (9 CFR § 201.42), amounts equal to the proceeds due con- 
signors from the sale of their livestock; 

2. Using funds received as proceeds from the sale of consigned 
livestock for purposes of their own or for any purpose other than 
the payment of net proceeds to the owners, consignors or shippers 
of such livestock, or the payment of sums due the respondents for 
lawful marketing charges; and 

3. Failing to otherwise maintain their Custodial Account for 
Shippers’ Proceeds in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR § 201.42). 
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Respondent Cordele Livestock Company, Inc., is suspended as a 
registrant under the Act for a period of 14 days and thereafter 
until such time as it demonstrates that the deficiency in its Custo- 
dial Account for Shippers’ Proceeds has been eliminated. When re- 
spondent Cordele Livestock Company, Inc., demonstrates that the 
deficiency in its Custodial Account for Shippers’ Proceeds has been 
eliminated, a supplemental order will be issued in this proceeding 
terminating the suspension after the expiration of the 14-day 
period. 

Respondent Roger Blanchard is prohibited for a period of 14 days 
from engaging in business or operating subject to the Act as a 
market agency, buying or selling livestock in commerce on a com- 
mission basis or furnishing stockyard services, or as a dealer, 
buying or selling livestock in commerce either on his own account 
or as the employee or agent of the vendor or purchaser. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent Roger Blanchard is assessed a civil penalty in the amount 
of Five Thousand Dollars ($5,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 


In re: W. M. Brown d/b/a W. M. Brown CatTTte Co., P&S Docket 
No. 6542. Decided May 31, 1985. 


Current liabilities exceed current assets; issuing insufficient funds checks; failing 
to pay when due; registration suspended. 


Steven Luparello, for complainant. 
Paul Myrick, Mobile, AL, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondent does not meet the requirements of the Act, and that the 
respondent wilfully violated the Act. 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 





W. M. BROWN d/b/a W. M. BROWN CATTLE CO. 
Volume 44, Number 3 


and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decison. 


FINDINGS OF FACT 


1. W.M. Brown, doing business as W.M. Brown Cattle Co., herein- 
after referred to as the respondent, is an individual whose business 
mailing address is Route 3, Box 249, Atmore, Alabama 36502. 

2. The respondent is, and at all times material herein was: 

a) Engaged in the business of buying livestock in commerce on 
a commission basis, and buying and selling livestock in commerce 
for his own account; and 

b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, and as a 
market agency to buy livestock on a commission basis in com- 
merce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent W.M. Brown, his agents and employees, directly or 
through any corporate or other device, in connection with his oper- 
ations subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Engaging in business as a dealer or market agency while his 
current liabilities exceed his current assets; 

2. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available 
in the accounts upon which such checks are drawn to pay such 
checks when presented; and 

3. Failing to pay, when due, the full purchase price of live- 
stock. 

Respondent is suspended as a registrant under the Act for a 
period of five (5) months, all but twenty one (21) days of which will 
be suspended subject to a demonstration by the respondent that all 
livestock producers have been paid in full within that twenty-one 
day period, and thereafter until such time as he demonstrates that 
he is no longer insolvent, i.e. that his current assets exceed his cur- 
rent liabilities. When the respondent demonstrates that his current 
assets exceed his current liabilities, a supplemental order will be 
issued terminating the suspension after the expiration of the speci- 
fied period of suspension. 
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The provisions of this order shall become effective upon signa- 
ture of this decision by the Administrative Law Judge. 


In re: DoNNIE StT1ipHAM, P&S Docket No. 6506. Decided June 6, 
1985. 


Cease and desist engaging in business without bonding; suspended registration— 
Civil Penalty—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Donnie Stidham, hereinafter referred to as the respondent, is 
an individual whose business mailing address is P. O. Box 19, Buf- 
falo, Missouri 65622. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. Said regis- 
tration has been inactive since August 7, 1981. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Donnie Stidham, his agents and employees, directly 
or through any corporate or other device, shall cease and desist 
from engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and sup- 
plemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Six Hundred 
Dollars ($600.00) 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 


In re: JERRY E. RoDARMEL d/b/a MrsA PACKING AND PROCESSING 
Co., P&S Docket No. 6431. Decided June 6, 1985. 


Issuing insufficient funds check; failure to pay when due; failing to pay full price; 
failure to hold funds in trust. 


Eric Paul, for complainant. 
Jerry E. Rodarmel, Pueblo, CO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 
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The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jerry E. Rodarmel, hereinafter referred to as the respondent is 
an individual doing business as the Mesa Packing and Processing 
Co., also known as the Mesa Packing Co., a sole proprietorship lo- 
cated at 312 Baxter Road, Pueblo, Colorado 81006. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for the purpose of slaughter; 

(b) Engaged in the business of manufacturing and preparing 
meats and meat food products for sale and shipment in commerce; 
and 

(c) A packer, within the meaning of that term as defined in the 
Act, and subject to the provisions of the Act. 

3. The respondent’s average annual purchases of livestock exceed 
$500,000.00. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Jerry E. Rodarmel, his agents and employees, direct- 
ly or through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

2. Failing to pay, when due, the full purchase price of live- 
stock; 

3. Failing to pay the full purchase price of livestock; and 

4. Failing to preserve and hold in trust funds which are re- 
quired to be held in trust for the benefit of all unpaid cash sellers 
of livestock until such sellers are paid. 
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In accordance with section 203(b) of the Act (7 U.S.C. 193(b)), re- 
spondent Jerry E. Rodarmel is assessed a civil penalty in the 
amount of Five Hundred Dollars ($500.00). 


In re: JOEL VAN LitH, P&S Docket No. 6501. Decided June 7, 1985. 


Engaging in business without bonding; suspended registration—Civil Penalty— 
Consent. 


Jory Hochberg, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Joel Van Lith, doing business as V.L. Livestock, hereinafter re- 
ferred to as the respondent, is an individual whose business mail- 
ing address is 2204 South Iowa, Caldwell, Idaho 83605. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, and as a 
market agency to buy livestock in commerce on a commission 
basis. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Joel Van Lith, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00) 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 


In re: FDL Foops, Inc., and DusuquE PackInG Company, P&S 
Docket No. 6529. Decided June 11, 1985. 


Giving gifts or gratuity to influence persons to purchase or promote purchase; so- 
liciting favored treatment; offering to make brokerage commissions—Civil Penal- 
ty—Consent. 


Peter Train, for complainant. 
James M. Kefauver, Washington, DC, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.), hereinafter referred to as the Act, by a 
Complaint and Notice of Hearing filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondents wilfully violated the Act. 
This decision is entered pursuant to the consent decision provisions 
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of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent FDL Foods, Inc., admits the jurisdictional allegations 
in paragraph I of the Complaint and Notice of Hearing as they per- 
tain to it and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. FDL Foods, Inc., hereinafter referred to as respondent FDL, is, 
and at all times material herein was, a corporation with its princi- 
pal place of business located at 701 E. 16th Street, P. O. Box 898, 
Dubuque, Iowa 52001. 

2. Respondent FDL is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meats 
or meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


- Respondent FDL Foods, Inc., having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondent FDL Foods, Inc., its officers, directors, agents and 
employees, successors and assigns, directly or through any corpo- 
rate or other device, shall cease and desist from: 

1. Directly or indirectly giving or offering to give, or permit- 
ting or causing to be given, money or any gift or gratuity of more 
than nominal value to, or for the benefit of, any officer, director, 
agent, employee or representative of any customer or prospective 
customer as an inducement to influence such persons to purchase 
or promote the purchase of meat, meat food products, poultry or 
poultry products from respondent; 

2. Soliciting or accepting favored treatment for respondent 
from any customer or prospective customer of respondent, through 
the payment or offer of money or any gift or gratuity of more than 
nominal value to, or for the benefit of, any officer, director, agent 
or employee of a customer, or prospective customer, in connection 
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with the purchase by said persons of meat, meat food products, 
poultry or poultry products from respondent; and 

3. Making or offering to make brokerage commission or mer- 
chandising service payments in connection with the sale and distri- 
bution of meat, meat food products, poultry or poultry products to 
any person unless such person actually rendered brokerage or mer- 
chandising services. 

Respondent FDL Foods, Inc., shall prepare and maintain records 
and memoranda sufficient to fully disclose the details of all broker- 
age commission or merchandising service payments and of all gifts 
and gratuities of more than nominal value given by respondent 
FDL in connection with the sale and distribution of meat, meat 
food products, poultry or poultry products including, but not limit- 
ed to, the following: 

1. Name and business affiliation of the recipient; 

2. The date the payment, gift or gratuity was given; 

3. The name of respondent’s employee involved in the transac- 
tion; 

4. A description of the gift or gratuity, including its value; and 

5. The purpose of the payment, gift or gratuity. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent FDL is hereby assessed a civil penalty of Seven Thousand 
Five Hundred Dollars ($7,500.00). 

The provisions of this order shall become affective on the first 
day after service of this decision on respondent FDL Foods, Inc. 


In re: ARNOLD YOUNG and ARNOLD YOUNG CATTLE Co., INc., P&S 
Docket No. 6130. Decided June 12, 1985. 


Issuing insufficient funds checks; failure to deliver after payment; registration 
suspended—Consent. 


Barbara Harris, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
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provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


FINDINGS OF FACT 


1. Arnold Young Cattle Company, Inc., herein referred to as the 
corporate respondent, is a corporation with its principal place of 
business located at Groesbeck, Texas. Its business mailing address 
is P. O. Box 439, Hwy. 14 South, Groesbeck, Texas 76642. 

2. The corporate respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account and buying and selling livestock as 
the agent of the vendor or purchaser; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 

3. Arnold Young, herein referred to as the individual respondent, 
is an individual whose business mailing address is 108 Meadow 
Lane, Groesbeck, Texas 76642. 

4, The individual respondent is, and at all times material herein 
was, the sole owner and president of the corporate respondent, and 
managed, directed and controlled the livestock business operations 
of the corporate respondent. 

5. The individual respondent, at all times material herein, was 
registered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Arnold Young Cattle Company, Inc., its officers, di- 
rectors, agents, and employees, and respondent Arnold Young, indi- 
vidually or as an officer, agent or employee of respondent Arnold 
Young Cattle Company, Inc., directly or through any corporate or 
other device, in connection with their business operations subject 
to the Packers and Stockyards Act, shall cease and desist from: 
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1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which such checks are drawn to pay such checks 
when presented; 

2. Failing to pay, when due, the full purchase price of live- 
stock; 

3. Accepting money in connection with the purchase of live- 
stock and failing to deliver such livestock; and 

4, Entering into an agreement with any person to purchase 
livestock on a commission, agency, or dealer basis for such person 
without complying in every respect with the terms and conditions 
of such agreement. 

It is further ordered that respondent Arnold Young Cattle Com- 
pany, Inc., its officers, directors, agents, and employees, and re- 
spondent Arnold Young, individually or as an officer, agent or em- 
ployee of Arnold Young Cattle Company, Inc., directly or through 
any corporate or other device, in connection with any agreement to 
purchase livestock on a commission, agency, or dealer basis where- 
by respondents agree to arrange for the placement of such live- 
stock in a feedlot or on pasture prior to actual delivery of such live- 
stock to the person for whose account it was purchased, shall exer- 


cise reasonable care with respect to the handling of such livestock 
until delivery to such purchaser, and upon request from such pur- 
chaser shall promptly furnish to him a written account of the then 
current condition of such livestock including the number of head 
and actual location of such livestock, and a description of all ex- 
penses or charges incurred by respondents on behalf of such pur- 
chaser. 


Respondents Arnold Young Cattle Company, Inc., and Arnold 
Young shall keep and maintain accounts, records and memoranda 
which fully and correctly disclose all transactions involved in their 
business operations subject to the Packers and Stockyards Act, in- 
cluding: 

1. A general ledger of accounts posted regularly and kept cur- 
rent, showing assets, liabilities, income, expenses and net worth; 

2. A cash receipts and disbursements journal, posted regularly 
and kept current; 

3. Bank statements and cancelled checks for livestock oper- 
ations as a dealer or market agency and monthly reconciliations of 
such accounts; and 

4. Purchase invoices or accounts of purchase, sales invoices or 
billings, all accountings furnished to persons for whom livestock 
has been purchased on a commission basis or agency basis and any 
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other documents necessary to show the true nature of all of re- 
spondents’ livestock purchase and sales transactions. 

On or before November 15, 1985, respondent Arnold Young shall 
make full restitution to the unpaid livestock sellers set forth in 
paragraph III of the complaint. On or before June 1, 1985, respond- 
ent Arnold Young shall furnish complainant with a schedule of 
such payments. 

In the event that respondent Arnold Young is unable to deter- 
mine, on or before November 15, 1985, and after reasonable efforts, 
the proper party or parties to make restitution to, respondent’s 
demonstration of his readiness to make such restitution shall be 
deemed compliance. In the event that after November 15, 1985, 
either party to this order determines the proper party or parties to 
whom restitution shall be made, said restitution shall be made 
promptly. 

Respondents Arnold Young Cattle Company, Inc., and Arnold 
Young are suspended as registrants under the Packers and Stock- 
yards Act for a period of two and one half (24%) years. In the event 
full restitution is not made on or prior to November 15, 1985, the 
suspension of respondents shall be extended beyond the two and 
one half (2%) year period of suspension by the period of time neces- 
sary to complete restitution. 

The cease and desist and recordkeeping provisions of this order 
became effective on April 23, 1985. 

The suspension provisions of this order shall become effective on 
November 16, 1985. 


In re: JoHN Curis Rosso and Hopce Kent Perkins, P&S Docket 
No. 6496. Decided June 14, 1985. 


Engaging in business without bonding—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
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visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent John Chris Rosso, hereinafter referred to as re- 
spondent Rosso, is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
Stigler Sale Barn stockyard, a posted stockyard under the Act; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the Stigler Sale Barn stockyard; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, and as a 
market agency to sell livestock in commerce on a commission basis. 

2. Respondent Rosso and Hodge Kent Perkins, hereinafter re- 
ferred to as respondent Perkins, are partners doing business as 
Scott County Livestock Auction, Inc., with a business mailing ad- 
dress of P. O. Box 809, Waldron, Arkansas 72958. 

3. Respondents are, and at all times material herein were: 

(a) Engaged in the business of conducting and operating the 
Scott County Livestock Auction, Inc., stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 

(c) Not registered with the Secretary of Agriculture. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents John Chris Rosso and Hodge Kent Perkins, their 
agents and employees, directly or through any corporate or other 
device, shall cease and desist from engaging in business in any ca- 
pacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, 
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without filing and maintaining a reasonable bond or its equivalent, 
as required by the Act and the regulations. 

Insofar as respondents are now in full compliance with the bond- 
ing requirements under the Act and the regulations, no suspension 
or prohibition is warranted. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondents are jointly and severally assessed a civil penalty of Two 
Thousand Dollars ($2,000.00). 


In re: Rickey Boso, P&S Docket No. 6507. Decided June 17, 1985. 


Issuing insufficient funds checks; failure to pay when due; registration suspend- 
ed—Consent. 


Jory Hochberg, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Rickey Bobo, hereinafter referred to as the respondent, is an 
individual whose address is Route 2, Cumming, Georgia 30130. 
2. Respondent is, and at all times material herein was: 
(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Rickey Bobo, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 
1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; and 
2. Failing to pay, when due, for livestock purchased. 
Respondent is suspended as a registrant under the Act for a 
period of six weeks. 


In re: JOHNNY Horton, P&S Docket No. 6448. Decided June 18, 
1985. 


Engaged in business without bonding; suspended registration—Civil Penalty— 
Consent. 


Barbara Harris, for complainant. 
Daniel W. Olsen, Kansas City, MO, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Johnny Horton hereinafter referred to as respondent, is an in- 
dividual whose business mailing address is P. O. Box 36, Decatur, 
Arkansas 72722. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce for his own account and 
as a market agency buying livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Johnny Horton, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 


Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Six Hundred 
Dollars ($600.00) 

The provisions of this order shall become effective on July 3, 
1985. 
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In re: SALuDA County Stock YARD, INc., P&S Docket No. 6525. De- 
cided June 18, 1985. 


Selling under false names; preparing documents showing fictitious names; rebat- 
ing—Civil Penalty, Suspension—Consent. 


Eric Paul, for complainant. 
Joe F. Anderson, Jr., Edgefield, SC, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Saluda County Stock Yard, Inc., hereinafter referred to as the 
corporate respondent, is a South Carolina corporation whose princi- 
pal places of business are at Saluda, South Carolina, and at Lugoff, 
South Carolina. Its current mailing address is P.O. Box 634, 
Saluda, South Carolina 29138. 

2. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of conducting and operating the 
Saluda County Stock Yard, Inc., stockyard, and the Lugoff Live- 
stock Market stockyard, posted stockyards under the Act, herein- 
after referred to as the stockyards; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyards, buying livestock on a commission basis 
at the Saluda County Stock Yard, Inc., stockyard, and buying and 
selling livestock on a dealer basis under the name Lugoff Livestock 
Market; and 
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(c) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce on a commission 
basis and as a dealer to buy and sell livestock in commerce. 

3. Ralph J. McClendon, hereinafter referred to as respondent 
McClendon is, and at all times material herein was: 

(a) The Secretary of and a 20 per cent stockholder in the corpo- 
rate respondent, a closely held family corporation; 

(b) Employed as the General Manager of the corporate re- 
spondent and as the auctioneer at its stockyards; and 

(c) Responsible for the direction, management, and control of 
the operations of the corporate respondent. 

(4) Since March 7, 1984, respondent McClendon has been regis- 
tered with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Saluda County Stock Yard, Inc., its officers, direc- 
tors, agents, employees, successors and assigns, and respondent 
Ralph J. McClendon, individually or as an officer, director, agent 
or employee of the corporate respondent, directly or through any 
corporate or other device, in connection with their operations sub- 
ject to the Packers and Stockyards Act, shall cease and desist from: 

1. Consigning and selling livestock, or permitting the consign- 
ment and sale of livestock, under false and fictitious names; 

2. Preparing and issuing, or causing to be prepared and issued, 
in connection with the purchase or sale of livestock, accounts of 
sale, accounts of purchase, buyers invoices, sellers invoices, custodi- 
al account checks or any other document showing false, fictitious, 
incomplete, inaccurate or misleading names for the buyers, con- 
signors or sellers; 

3. Transmitting to consignors accounts of sale which do not 
show the complete and correct names of the buyers of consigned 
livestock; 

4. Purchasing livestock from consignments for speculative 
resale, either directly or indirectly through a partnership arrange- 
ment or any other device; 

5. Permitting their auctioneers, weighmaster, ringmen or other 
employees performing duties of comparable responsibility in con- 
nection with the actual conduct of auction sales, to purchase live- 
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stock from consignment for their own accounts, directly or indirect- 
ly, for speculative resale or to fill orders on any agency basis; 

6. Rebating any portion of selling commissions collected at a 
posted stockyard or charging a different compensation for stock- 
yard services furnished at a posted stockyard than the rates and 
charges specified in the schedule or rates and charges filed with 
the Secretary of Agriculture and in effect at the time stockyard 
services are furnished. 

Respondents shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions in- 
volved in the corporate respondents’ business as a market agency 
and dealer subject to the Act, including: (1) buyer invoices or recap 
sheets showing the true name of livestock buyers; (2) a complete 
cash receipts and disbursements journal showing the nature of all 
receipts and the purpose of all payments; (3) a detailed accounts re- 
ceivable and accounts payable journal; (4) itemized deposit slips for 
all deposits to the custodial account; (5) a check register or similar 
document for all checks issued on the custodial account showing 
the purpose for which such checks were issued. 

Respondent Ralph J. McClendon shall keep and maintain ac- 
counts, records and memoranda which fully and correctly disclose 
all transactions involved in his business as a dealer subject to the 
Act, including: (1) copies of all purchase invoices; (2) copies of all 
sales invoices; (3) a purchase and sales journal; and (4) scale tickets. 

Respondent Saluda County Stock Yard, Inc., and respondent 
Ralph J. McClendon are suspended as registrants under the Act for 
a period of 7 days. 

In accordance with section 312(b) of the Act (7 U.S.C. Section 
213(b), respondent Ralph J. McClendon and respondent Saluda 
County Stock Yard, Inc. are each hereby assessed a civil penalty in 
the amount of Eight Thousand Five Hundred and no/100 
($8,500.00) Dollars. 

The suspension imposed by this order shall become effective on 
June 24, 1985. 

The remaining provisions of this order shall become effective on 
the sixth day after service of this order on the respondents. 
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In re: Ronatp L. Rust, P&S Docket No. 6453. Decided June 19, 
1985. 


Issuing insufficient funds check; engaging in business without bonding; failure to 
pay when due. 


Stephen Luparello, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ronald L. Rust, doing business as Rust Livestock, hereinafter 
referred to as respondent Rust, is an individual whose address is 
Route 2, Rice Lake, Wisconsin 54868. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) A dealer within the meaning and subject to the provisions 
of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Ronald L. Rust, his agents and employees, directly or 
indirectly, through any corporate or other device, in connection 
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with his operations subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is 
required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without having and maintain- 
ing a reasonable bond or its equivalent, as required by the Act and 
regulations; 

2. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the accounts upon which such checks are drawn to pay such 
checks when presented; 

3. Failing to pay, when due, for livestock purchased; 

4. Failing to pay for livestock. 

Respondent is prohibited for a period of seventy-five (75) days 
from engaging in business as a dealer or a market agency subject 
to the Act, and thereafter until such time as he obtains and files a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 

The provisions of this order shall become effective upon signa- 
ture of this decision by the Administrative Law Judge. 


In re: FARMER AND STOCKMAN AUCTION, INC., DouG BuRDETTE and 
Leroy WEAVER, P&S Docket No. 6516. Decided June 19, 1985. 


Engaging in business while liabilities exceed assets; failing to maintain custodial 
accounts; filling orders on an agency basis—Consent—Suspension. 


Steven Luparello, for complainant. 
Respondents, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 18let seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of re- 
spondent Farmer & Stockman Auction, Inc. does not meet the re- 
quirements of the Act, and that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
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sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


FINDINGS OF FACT 


1. Farmer & Stockman Auction, Inc., hereinafter referred to as 
the corporate respondent, is a corporation organized and existing 
under the laws of the State of Louisiana, with its principal place of 
business located in Clarence, Louisiana. Its mailing address is P.O. 
Box 45, Clarence, Louisiana 71414. 

2. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of conducting and operating the 
Farmer & Stockman Auction, Inc. stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and selling livestock in 
commerce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis, and as 
a dealer to buy and sell livestock in commerce for its own account. 

3. Leroy Weaver, hereinafter referred to as respondent Weaver, 
is an individual whose business mailing address is P.O. Box 45, 
Clarence, Louisiana 71414. 

4, Respondent Weaver is, and at all times herein was: 

(a) President of the corporate respondent; 

(b) Owner of 50% of the outstanding stock of the corporate re- 
spondent; and 

(c) Responsible, in combination with respondent Doug Bur- 
dette, for the direction, management and control of the corporate 
respondent. 

5. Doug Burdette, hereinafter referred to as respondent Burdette, 
is an individual whose business mailing address is P.O. Box 45, 
Clarence, Louisiana 71414. 

6. Respondent Burdette is, and at all times material herein was: 

(a) Vice-president of the corporate respondent; 

(b) Owner of 50% of the outstanding stock of the corporate re- 
spondent; and 

(c) Responsible, in combination with respondent Weaver, for 
the direction, management and control of the corporate respond- 
ent. 
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CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Farmer & Stockman Auction, Inc., its officers, direc- 
tors, agents and employees, directly or through any corporate or 
other device, and respondents Leroy Weaver and Doug Burdette, 
their agents and employees, directly or through any corporate or 
other device, shall cease and desist from: 

1. Engaging in business as a market agency subject to the Act 
while their current liabilities exceed their current assets; 

2. Failing to maintain their Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42); 

3. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of their own or for any 
purpose other than the payment of lawful marketing charges and 
the remittance of net proceeds to the owners, shippers or consign- 
ors of livestock; 

4, Issuing accounts of sale which fail to show the correct name 
of the buyer, when the purchaser is the market agency, or an 
owner, officer, agent or employee of the market agency; 

5. Issuing purchase invoices which fail to show the correct 
name of the buyer; and 

6. Permitting its auctioneers, weighmasters, ringmen, or any of 
its employees engaged in the actual conduct of respondents’ auc- 
tion sales, to purchase livestock for speculative resale or to fill 
orders on an agency basis. 

Respondent Farmer & Stockman Auction, Inc., is suspended as a 
registrant under the Act for a period of fourteen (14) days and 
thereafter until it demonstrates that its current assets exceed its 
current liabilities and that the shortage in its custodial account has 
been corrected. When respondent Farmer & Stockman Auction Inc. 
demonstrates that its current assets exceed its current liabilities 
and that the shortage in its custodial account has been corrected, a 
supplemental order will be issued to this proceeding in accordance 
with the terms of this decision, terminating the suspension after 
the expiration of the fourteen (14) day period. 

Respondents Leroy Weaver and Doug Burdette, shall not engage 
in business as a market agency or dealer for a period of fourteen 
(14) days. 
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The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 


In re: HENry NorMAN STALLINGS, P&S Docket No. 6425, Decided 
June 21, 1985. 


Weighing livestock at other than true weights; preparing scale tickets with false 
weights; paying on false scale weights; failing to maintain scale according to re- 
quirements—Suspension—Consent. 


Thomas Walsh, for complainant. 
Stephen R. Ward, Greenville, NC, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Henry Norman Stallings, hereinafter referred to as the re- 
spondent, is an individual doing business as Stallings Livestock. Re- 
spondent’s principal place of business is located at Greenville, 
North Carolina, and his mailing address is Route 2, Box 242-A, 
Greenville, North Carolina 27834. 

2. Respondent is, and at all times material herein was, engaged 
in the business of a dealer, buying and selling livestock in com- 
merce for his own account. 

3. Respondent is, and at all times material herein was, registered 
with the Secretary of Agriculture as a dealer to buy and sell live- 
stock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 
1. Weighing livestock at other than true and correct weights; 
2. Preparing or issuing scale tickets, buyers’ invoices, accounts 
of purchase, or any other documents evidencing the purchase or 
sale of livestock, which show false or incorrect weights for such 
livestock; 
3. Paying the owners or sellers of livestock on the basis of false 
or incorrect weights; and 
4. Failing to maintain and operate his livestock scale in strict 
conformity with the requirements of section 201.73-1 IINSTRUC- 
TIONS FOR WEIGHING LIVESTOCK) of the regulations (9 CFR 
§ 201.73-1). 
Respondent is suspended as a registrant under the Act for a 
period of 90 days. (NINETY DAYS) 
The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 


In re: Ctovis Livestock Market, INc., P&S Docket No. 6494. Decid- 
ed June 24, 1985. 


Operating without bonding—Civil Penalty—Consent. 


Stephen Luparello, for complainant. 
Daniel W. Olsen, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 
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The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Clovis Livestock Market, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business locat- 
ed at Clovis, New Mexico. Respondent’s business mailing address is 
Box 187, Clovis, New Mexico 88101. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
Clovis Livestock Market, Inc., stockyard, a stockyard posted under 
and subject to the provisions of the Act; 

(b) Engaged in the business of a market agency, selling live- 
stock in commerce on a commission basis; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Clovis Livestock Market, Inc., its agents and employ- 
ees, directly or through any corporate or other device, in connec- 
tion with its operations subject to the Packers and Stockyards Act, 
shall cease and desist from engaging in business in any capacity for 
which bonding is required under the Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and regulations. 

Insofar as respondent is now in full compliance with the bonding 
requirements under the Act and the regulations, no suspension is 
warranted. 

Respondent is assessed a civil penalty in the amount of Three 
Hundred Twenty Five Dollars ($325.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 
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In re: Dicktr Jor LADNER, P&S Docket No. 6508. Decided June 26, 
1985. 


Failure to pay when due; suspended—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Dickie Joe Ladner, hereinafter referred to as the respondent, 
is an individual who at all times material herein was doing busi- 
ness as Ladner Farms. His principal place of business was in Po- 
plarville, Mississippi. Respondents mailing address is Route 4, Box 
271, Poplarville, Mississippi 39470. 

(2) Respondent at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Dickie Joe Ladner, his agents and employees, direct- 
ly or through any corporate or other device, in connection with his 
business operations subject to the Packers and Stockyards Act, 
shall cease and desist from failing to pay when due the full pur- 
chase price of livestock. 

Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days. 


In re: RoGER CULVER, BARBARA CULVER, and Coos Curry LIVESTOCK 
Auction, INnc., P&S Docket No. 6510. Decided June 26, 1985. 


Operating while insolvent; failing to deposit into custodial account; failing to 
maintain custodial account; issuing insufficient funds checks; failing to pay when 
due—Consent. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.), by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the 
corporate respondent does not meet the requirements of the Act 
and that the respondents wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR § 201.1 et seg.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Coos Curry Livestock Auction, Inc., hereinafter referred to as 
the corporate respondent, is an Oregon corporation with its princi- 
pal place of business in Bandon, Oregon. The corporate respond- 
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ent’s business mailing address is Route 2, Box 640, Bandon, Oregon 
97411. 

2. Corporate respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Coos Curry Livestock Auction, Inc., stockyard, a stockyard posted 
under and subject to the provisions of the Act, hereinafter referred 
to as the stockyard; 

(b) Engaged in the business of buying and selling livestock in 
commerce for its own account and selling livestock in commerce on 
a commission basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis, and as 
a dealer to buy and sell livestock in commerce for its own account. 

3. Roger Culver, hereinafter referred to as respondent Roger 
Culver, is an individual with a business mailing address of Route 2, 
Box 640, Bandon, Oregon 97411. 

4. Respondent Roger Culver, at all times material herein, was: 

(a) President of the corporate respondent; 

(b) A director of the corporate respondent; and 

(c) Responsible for the corporate respondent’s direction, man- 
agement and control. 

5. Barbara Culver, hereinafter referred to as respondent Barbara 
Culver, is an individual with a business mailing address of Route 2, 
Box 640, Bandon, Oregon 97411. 

6. Respondent Barbara Culver, at all times material herein, was: 

(a) Secretary-Treasurer of the corporate respondent; 

(b) A director of the corporate respondent; and 

(c) In conjunction with respondent Roger Culver, responsible 
for the corporate respondent’s direction, management and control. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Coos Curry Livestock Auction, Inc., its officers, direc- 
tors, agents, employees, successors and assigns, and respondents 
Roger and Barbara Culver, individually or through any corporate 
or other device, in connection with their operations subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Operating while insolvent, i.e., while their current liabilities 
exceed their current assets; 
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2. Failing to deposit in their Custodial Account for Shippers’ 
Proceeds, within the time prescribed in section 201.42 of the regula- 
tions (9 CFR § 201.42), amounts equal to the outstanding proceeds 
receivable due from the sale of consigned livestock; 

3. Failing to otherwise maintain their Custodial Account for 
Shippers’ Proceeds in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR § 201.42); 

4, Issuing checks to consignors in payment of the net proceeds 
resulting from the sale of their livestock on a commission basis 
without having sufficient funds on deposit and available in the 
bank account upon which such checks are drawn to pay such 
checks when presented; 

5. Failing to remit, when due, to consignors the net proceeds 
resulting from the sale of their livestock; 

6. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which such checks are drawn to pay such 
checks when presented; 

7. Failing to pay, when due, the full purchase price of live- 
stock; and 

8. Failing to pay the full purchase price of livestock. 

Respondents, in connection with their operations as a market 
agency and dealer, shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions sub- 
ject to the Packers and Stockyards Act and the regulations, includ- 
ing but not limited to (1) monthly reconciliations of all bank ac- 
counts; (2) monthly listings of outstanding checks for their bank ac- 
counts; (3) a general ledger; (4) a cash disbursements journal or 
record of checks issued; (5) a cash receipts journal or record of all 
cash received; (6) a schedule of current inventory; (7) an accounts 
payable ledger; and (8) an accounts receivable ledger. 

The corporate respondent is suspended as a registrant under the 
Act for 14 days and thereafter until such time as it demonstrates 
that it is no longer insolvent and that the deficit in its custodial 
account has been eliminated. When the corporate respondent dem- 
onstrates that it is no longer insolvent and that the deficit in its 
custodial account has been eliminated, a supplemental order will 
be issued in this proceeding terminating the suspension after the 
expiration of the 14-day period. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 
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In re: SCHULENBERG Livestock AuctTION, INc., ARTHUR RAY BEKEN 
and GLENN Mites, P&S Docket No. 6521. Decided June 27, 
1985. 


Failing to deposit in custodial account; misuse of funds; failing to maintain ac- 
count—Civil Penalty. 


Steven Luparello, for complainant. 
Dan J. Taber, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.188). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Schulenberg Livestock Auction, Inc., hereinafter referred to as 
the corporate respondent, is a corporation with its principal place 
of business located at Schulenberg, Texas. The corporate respond- 
ent’s business mailing address is P. O. Box 35, Schulenberg, Texas 
78956. 

2. The corporate respondent is, and at all times material herein 
was: 
(a) Engaged in the business of conducting and operating the 
Schulenberg Livestock Auction, Inc., stockyard, a stockyard posted 
under and subject to the provisions of the Act, hereinafter referred 
to as the stockyard; 

(b) Engaged in the business of a market agency, selling live- 
stock on a commission basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 
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3. Arthur Ray Beken and Glenn Miles, hereinafter referred to as 
the individual respondents, are individuals whose business mailing 
address is Schulenberg Livestock Auction, Inc., P. O. Box 35, Schu- 
lenberg, Texas 78956. 

4. The individual respondents are both owners and officers of the 
corporate respondent. The individual respondents are, and at all 
times material herein were, responsible for the direction, manage- 
ment and control of the corporate respondent. 

5. The individual respondents are, and at all times material 
herein were, market agencies within the meaning of that term as 
defined in the Act and subject to the provisions of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Schulenberg Livestock Auction, Inc., its officers, di- 
rectors, agents and employees, successors and assigns, and respond- 
ents Arthur Ray Beken and Glenn Miles, their agents and employ- 


ees, directly or through any corporate or other device, shall cease 
and desist from: 

1. Failing to deposit in their Custodial Account for Shippers’ 
Proceeds, within the times prescribed by section 201.42 of the regu- 
lations (9 CFR § 201.42), amounts equal to the proceeds due con- 
signors from the sale of their livestock; 

2. Using funds received as proceeds from the sale of consigned 
livestock for purposes of their own or for any purpose other than 
the payment of net proceeds to the owners, consignors, or shippers 
of such livestock or the payment of sums due the respondents for 
lawful marketing charges; and 

3. Failing to otherwise maintain their Custodial Account for 
Shippers’ Proceeds in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR § 201.42). 

Inasmuch as the deficiency in the Custodial Account for Ship- 
pers’ Proceeds has been eliminated, no suspension is warranted. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondents Schulenberg Livestock Auction, Inc., Arthur Ray Beken 
and Glenn Miles are jointly and severally assessed a civil penalty 
in the amount of Three Thousand Dollars ($3,000.00). 
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The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 


In re: FRANK and JAN TittswortH, P&S Docket No. 6485. Decided 
June 24, 1985. 


Default. 


Barbara Harris, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
UPON ADMISSION OF FACTS BY REASON OF DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondents wilfully violated the Act. 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were served on the re- 
spondents. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondents have failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondents’ failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Respondents Frank and Jan Tittsworth are partners, doing 
business as Tittsworth Livestock, with a business mailing address 
of 410 Morrison Road, McMinnville, Tennessee 37110. 

(b) The respondents, at all times material herein, were: 
(1) Engaged in the business of buying and selling livestock in 
commerce for their own account; and 
(2) Dealers within the meaning of that term as defined in the 
Act, and subject to the provisions of the Act. 
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2. (a) Respondents, in connection with their operations as a 
dealer, on or about May 2, 1984, purchased 42 head of livestock 
from Union Livestock Yards, Inc., for the amount of $14,397.38, and 
failed to pay, when due, for such livestock. 

(b) As of January 24, 1984, there remained unpaid an amount 
totalling $14,397.38 for the livestock transaction set forth above. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ents have wilfilly violated sections 312(a) and 409 of the Act (7 
U.S.C. § 1 213(a), 228b). 


ORDER 


Respondents Frank and Jan Tittsworth, individually or through 
any corporate or other device, in connection with their activities 
subject to the Packers and Stockyards Act, shall cease and desist 
from: 

1. Failing to pay, when due, the full purchase price of live- 
stock; and 
2. Failing to pay the full purchase price of livestock. 
Respondents shall not engage in business as a dealer or market 


agency subject to the Act for a period of sixty (60) days. 

This decision and order shall become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§ 1.139, 1.145). 


MISCELLANEOUS ORDERS 


In re: Timotuy A. Reece, P&S Docket No. 6451. Decided May 15, 
1985. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On April 15, 1985, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act until such time as he complied fully with the bond- 
ing requirements under the Act and the regulations. 

Respondent is now in compliance with such bonding require- 
ments. Accordingly, 
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IT IS HEREBY ORDERED that the suspension provision of the 
order issued, is terminated. The order shall remain in full force 
and effect in all other respects. 


In re: Paut J. SPENCE, P&S Docket No. 6456. Decided May 17, 1985. 
Decision by Edward H. McGrail, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On January 23, 1985, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act until such time as he complied fully with the bond- 
ing requirements under the Act and the regulations. 

Respondent is now in compliance with such bonding require- 
ments. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued January 23, 1985, is terminated. The order shall 
remain in full force and effect in all other respects. 


In re: Witu1AM T. PowE.LL, P&S Docket No. 6248. Decided May 28, 
1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DENYING LATE APPEAL 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. § 181 et seq.), in which Chief 
Administrative Law Judge John A. Campbell issued an initial Deci- 
sion and Order on March 7, 1985. The decision was served on re- 
spondent on April 1, 1985. His signature appears on the Certified 
Mail Return Receipt card. 

The letter from the Hearing Clerk serving Judge Campbell’s de- 
cision on respondent states: 


This Decision will become final without further proceed- 
ings 35 days after service hereof unless there is an appeal 
to the Secretary: Provided, however, That no decision shall 
be final for purposes of judicial review except a final order 
issued by the Secretary pursuant to an appeal. 


In accordance with the applicable rules of practice and 
procedure, you will have 30 days from the receipt of this 
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notice in which to file with the Hearing Clerk an appeal to 
the Secretary. 


Since no appeal was filed within the prescribed time limit, the 
Hearing Clerk issued a Corrected Notice of Effective Date of Deci- 
sion and Order stating: 


In accordance with the applicable rules of practice, the 
Decision and Order became final on May 6, 1985, and the 
cease and desist provision together with the suspension 
provision became effective on May 6, 1985. 


On May 16, 1985, 10 days after the Decision and Order had become 
final, respondent mailed his appeal to the Hearing Clerk, which 
was filed May 21, 1985. 

The Department’s Uniform Rules of Practice provide for an 
appeal to be filed within 30 days after service of the Judge’s deci- 
sion, and further provide that 35 days after the date of service, the 
initial Decision shall become final and effective. Specifically, the 
rules provide (7 CFR §§ 1.145(a); 1.142(c)): 


§ 1.145 Appeal to Judicial Officer. 
(a) Filing of Petition. Within 30 days after receiving 


service of the Judge’s decision, a party who disagrees with 
the decision, or any part thereof, or any ruling by the 
Judge or any alleged deprivation of rights, may appeal 
such decision to the Judicial Officer by filing an appeal pe- 
tition with the Hearing Clerk. 


§ 1.142 Post-hearing Procedure. 


* * * * * * * 


(c) Judge’s decision. The Judge, within a reasonable time 
after the termination of the period allowed for the filing of 
proposed findings of fact, conclusions and orders, and 
briefs in support thereof, shall prepare, upon the basis of 
the record and matters officially noticed, and shall file 
with the Hearing Clerk, the Judge’s decision, a copy of 
which shall be served by the Hearing Clerk upon each of 
the parties. Such decision shall become final and effective 
without further proceedings 35 days after the date of serv- 
ice thereof upon the respondent, unless there is an appeal 
to the Judicial Officer by the party to the proceeding pur- 
suant to § 1.145: Provided, however, That no decision shall 
be final for purposes of judicial review except a final deci- 
sion of the Judicial Officer upon appeal. 
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Since I reviewed the various drafts of the Uniform Rules of Prac- 
tice issued in 1977, and discussed them with the attorneys drafting 
the rules, I am familiar with the reason for providing that the ini- 
tial decision does not become final and effective until 5 days after 
the 30-day appeal time has elapsed. That was done so that if an 
appeal was inadvertently filed up to 4 days late, e.g., because of a 
delay in the mail system, an extension of time could be granted by 
the Judicial Officer for the filing of a late appeal. 

However, it has consistently been held under the Uniform Rules 
of Practice that the Judicial Officer has no jurisdiction to hear an 
appeal that is filed after it has become final. Jn re Rinella’s Whole- 
sale, Inc., 44 Agric. Dec. ___ (May 20, 1985); In re Hulings, 44 
Agric. Dec. ___ (Jan. 15, 1985), appeal docketed, No. 85-1220 (10th 
Cir. Feb. 7, 1985); In re Interstate Meat Packing Co., 43 Agric. Dec. 
___. (Sept. 14, 1984); In re Toscony Provision Co., 43 Agric. Dec. 
___ (July 12, 1984), aff'd, No. 81-1729 (D.N.J. Mar. 11, 1985) (court 
(erroneously) reviewed merits notwithstanding late appeal, under 
peculiar circumstances of the case); In re Dock Case Brokerage Co., 
42 Agric. Dec. ___ (Nov. 7, 1983) (order denying late appeal); In re 
Veg-Pro Distributors, 42 Agric. Dec. ___ (July 18, 1983) (order de- 
nying late appeal); In re Dick, 42 Agric. Dec. 784 (1983) (order deny- 
ing motion for relief); In re Petro, 42 Agric. Dec. 921 (1983); In re 
Yankee Brokerage, Inc., 42 Agric. Dec. 427, 427-428 (1983) (order 
dismissing appeal) (appeal filed on same day order became final not 
timely); In re Brink, 41 Agric. Dec. 2146 (1982) (order dismissing 
appeal), reconsideration denied, 41 Agric. Dec. 2147 (1982); In re 
Mel’s Produce, Inc., 40 Agric. Dec. 792 (1981); In re Animal Re- 
search Center of Mass., Inc., 38 Agric. Dec. 379 (1978) (order deny- 
ing late appeal); In re Cook, 39 Agric. Dec. 116 (1978) (order dismiss- 
ing appeal). 

The Department’s construction of its rules of practice is, in this 
respect, consistent with the construction of the Federal Rules of 
Appellate Procedure. As stated in Sofarelli Associates, Inc. v. 
United States, 716 F.2d 1395, 1396 (Fed. Cir. 1983): 


Fed.R.App.P. 4(a)(1) requires, inter alia, that when the 
United States is a party, a notice of appeal must be filed 
with the trial court within 60 days from the date of entry 
of the judgment. It is well settled that this requirement is 
“mandatory and jurisdictional.” 


There is no rule in the Department’s Uniform Rules of Practice 
providing for an extension of time (for good cause of excusable ne- 
glect) for filing a notice of appeal after the initial decision has 
become final. Under the Federal Rules of Appellate Procedure, the 
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“district court, upon a showing of excusable neglect or good cause, 
may extend the time for filing a notice of appeal upon a motion 
filed not later than 30 days after the expiration of the time” other- 
wise provided in the rules for the filing of an appeal (Rule 4(a)(5)). 
The absence of such a rule in the Department’s Uniform Rules of 
Practice emphasizes that no such jurisdiction has been granted to 
the Judicial Officer to extend the time for filing an appeal after 
the initial decision has become final. 

Accordingly, respondent’s appeal must be denied, since it is too 
late for the matter to be further considered by anyone in this De- 
partment. And the matter should not be considered by a reviewing 
court since, under the Department’s rules, “no decision shall be 
final for purposes of judicial review except a final decision of the 
Judicial Officer upon appeal” (7 CFR § 1.142(c)). 

However, it should be noted that respondent is merely seeking to 
appeal to be sure that he will be able to work as an employee for a 
company which is registered and bonded. The regulations provide 
(9 CFR § 201.12): 


§ 201.12 Registrants whose registrations have been sus- 
pended or revoked. 


Any person whose registration has been suspended or re- 
voked may not again register in his own name or in any 
other manner within the period during which the order of 
suspension or revocation is in effect, and no partnership, 
firm, or corporation in which any such person has a sub- 
stantial financial interest will be registered during such 
period. 


If respondent discusses his future plans with the administrative 
officials, they may be able to allay his fears. 


ORDER 


Respondent’s appeal is denied since it was filed after the Chief 
Administrative Law Judge’s decision had become final. 
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COURT DECISIONS 


In re: UniTep STaTES BANKRUPTCY CouRT, NORTHERN DISTRICT OF 
Texas, DALLAS DIvIsION; FRESH APPROACH, INC. v. UNITED 
States oF AMERICA; Case No. 385-30293-F,(PACA-USDA.2- 
6760). Decided May 17, 1985. 

On February 13, 1985, Debtor, Fresh Approach, Inc. (hereinafter 
“Debtor’’), filed its petition for relief under Chapter 11 of the Bank- 
ruptcy Code. Debtor operated, and continues to operate as Debtor- 
in-Possession, a market featuring a variety of fresh produce and 
groceries. In the course of its operations, Debtor had obtained from 
the United States Department of Agriculture, Defendant herein, a 
license to buy and sell produce pursuant to the provisions of the 
Perishable Agricultural Commodities Act of 1930, 7 U.S.C. 499 et 
seq. (hereinafter “PACA”). Debtor’s license terminated on Septem- 
ber 2, 1984 upon Debtor’s failure to pay the statutory renewal fee 
of approximately $180.00 7 U.S.C. 499d(a). Notwithstanding the 
lapse of its license, Debtor continued to sell produce up to the date 
its petition for relief was filed with this Court. The Debtor-in-Pos- 
session has continued to operate without benefit of such license 
during the pendency of the case. 

Prior to filing its petition, Debtor ordered and received a number 
of shipments of produce from two particular sources, Standard 
Fruit and Vegetable Company and Market Distributing Company. 
As its financial circumstances began to deteriorate, Debtor failed to 
meet certain of its obligations, including payment of the invoices 
presetned by the foregoing produce creditors. Standard Fruit and 
Vegetable moved to protect its interest in the statutory trust im- 
posed by PACA Section 499e on December 5, 1984. Upon receipt of 
notice of Debtor’s delinquencies, Defendant initiated its own inves- 
tigation of Debtor’s operations, and concluded that Debtor had vio- 
lated PACA Section 499b(4) by its failure to pay its produce credi- 
tors on a timely basis. On March 14, 1985, Defendant filed an ad- 
ministrative complaint against Debtor, seeking denial of Debtor’s 
post-bankruptcy license application and imposition of sanctions in 
response to what Defendant termed willful, flagrant and repeated 
violation of the provisions of PACA. A hearing was scheduled 
before an administrative law judge for the morning of May 8, 1985 
on Defendant’s complaint. 

On April 30, 1985, Debtor commenced this adversary proceeding, 
alleging that Defendant’s complaint sought, in effect, to shut down 
Debtor’s operations altogether and thereby effectively preclude 
Debtor’s attempt to reorganize under Chapter 11. Debtor character- 
ized the filing of the administrative complaint as a violation of the 
automatic stay of 11 U.S.C. §362, and requested this Court to 
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enjoin Defendant from proceeding further absent an order modify- 
ing the stay. Hearings were held in chambers on May 1, 1985 and 
again on May 7, 1985, and various compromises were suggested by 
Debtor and by the Court. Upon Defendant’s refusal to entertain 
such suggestions, this Court reluctantly concluded that it is with- 
out authority to enjoin Defendant from going forward with its ad- 
ministrative proceedings, notwithstanding the clearly deleterious 
effect such proceedings will have upon the Debtor’s prospects for 
successful reorganization. 


DISCUSSION 


As Debtor has suggested in its memoranda filed with this Court, 
Defendant’s dogged determination to proceed with its administra- 
tive complaint has the potential to interfere wth and threaten the 
growth of assets of the estate, and might conceivably destroy Debt- 
or’s ability to pay any dividends to its creditors. Debtor finds in 
this possible result ample reason to invoke the stay of Bankruptcy 
Code Section 362(a) to protect such assets for the benefit of the 
creditors, a position with which the unsecured creditors committee 
is entirely sympathetic. Anticipating that Defendant would seek to 
include its administrative proceedings within the scope of the ex- 
ceptions to the stay set forth in Section 362(b)(4), Debtor seeks to 
distinguish such proceedings from the police or regulatory powers 
exempted from the stay. Citing Missouri v. The United States 
Bankruptcy Court, 647 F.2d 768 (8th Cir. 1981), Debtor argues that 
an administrative proceeding to impose sanctions under PACA is 
not an action to enforce and protect the health, welfare, morals, 
and safety of the community, but instead is an enforcement pro- 
ceeding that directly conflicts with the control by this Court of 
property of the estate. Similarly, Debtor looks to Compton Corpora- 
tion v. United States Department of Energy, 40 B.R. 880 (Bkrtcy. 
N.D. Tex. 1984), in which this Court enjoined the Department of 
Energy from proceeding with administrative sanctions against the 
Debtor therein, for the proposition that this Court has the author- 
ity, under Code section 105, to prevent an administrative agency 
from interfering with assets of the estate. In response, Defendant 
distinguishes Compton and Missouri, supra, on the basis that both 
cases involved actions by governmental entities to take property of 
the estate and redistribute it to creditors outside the context of the 
Bankruptcy Code, a situation not present here. Defendant herein 
has pursued a course of action which may preclude further growth 
of Debtor’s assets, but no attempt has been made by the regulatory 
authority to remove the estate’s assets for redistribution to others. 
Other authority cited by Debtor may be similarly distinguished. In 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44, Number 3 


United States v. Johns-Manville Sales Corporation, 18 Environ. Rpt. 
Cases (BNA) 177 (D.N.H. 1982), the Court determined that the auto- 
matic stay of § 362 precluded regulatory authorities charged with 
protecting the environment from forcing a debtor to cease deposit- 
ing certain wastes on land located in New Hampshire, as the “reg- 
ulatory liability” arose prior to the petition for relief. Debtor in- 
sists the case at bar presents similar circumstances, apparently 
overlooking Debtor’s continued, post-petition operation without a li- 
cense in violation of PACA. While the Secretary’s interest was ob- 
viously piqued by Debtor’s pre-petition defaults with respect to obli- 
gations owed to produce creditors, it was made clear during argu- 
ment and in the Secretary’s memorandum that the Department re- 
gards its action as prophylactic rather than remedial, i.e, the pro- 
ceedings contemplated by the Secretary are intended to protect 
future produce suppliers rather than to punish Debtor for the lat- 
ter’s pre-petition defaults. The Court further notes the absence of 
any provision in the Bankruptcy Code permitting environmental 
authorities to proceed notwithstanding the filing of a petition for 
relief, whereas the Secretary is expressly authorized by Code § 525 
to proceed under the licensing provisions of PACA. Both Johns- 


Manville and Compton, supra, are distinguishable on this point. 

This Court is sympathetic to Debtor’s efforts to invoke Section 
362(a) for the protection of the estate and for the benefit of credi- 
tors. It is clear, however, that the actions taken by Defendant with 
respect to Debtor’s ability to continue operations are permitted by 
the Bankruptcy Code. Section 525(a) of the Code states that 


Except as provided in the Perishable Agricultural Commod- 
ities Act, 1930 ....a governmental unit may not deny, 
revoke, suspend or refuse to renew a license... to a 
person that is or has been a debtor under this 
Title . . . solely because such bankrupt or debtor . . . has 
not paid a debt that is dischargeable in the case under this 
mm. :. 


11 U.S.C. 525 (emphasis added). 

Debtor seeks to explain this clear reference to PACA by noting 
that it permits Defendant to discriminate but not to proceed in vio- 
lation of the automatic stay. By necessary implication, Section 525 
states that this governmental unit, i.e., the Department of Agricul- 
ture, does have the right to refuse to renew a license simply be- 
cause the applicant is a debtor in bankruptcy. As the Sixth Circuit 
stated in Melvin Beene Produce Company v. Agricultural Marketing 
Service, 728 F.2d 347 (6th Cir. 1984), 
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The Secretary is authorized, under 7 U.S.C. 499h(a), to 
revoke a PACA license for flagrant or repeated violations 
of Section 499b ... Beene went into bankruptcy after 
failing to pay for the .. . perishable produce. This does 
not, however, have any effect on the Secretary’s power to 
revoke Beene’s license . . . Congress specifically amended 
Section 525 of the 1978 Bankruptcy Law in order to author- 
ize continuation of the Secretary’s license revocation au- 
thority under PACA when the violations involve debts dis- 
chargeable in bankruptcy. 


728 F.2d at 351 (emphasis added). Although Beene arose in the con- 
text of judicial review of an administrative finding rather than an 
application to enforce the automatic stay, the import of Section 525 
as construed is clear. The mere filing of a bankruptcy petition does 
not prevent the Secretary of Agriculture from discharging his or 
her statutory duties under PACA, one of which is denial of a li- 
cense to a financially insecure applicant. 

Debtor notes what appears to be an internal inconsistency be- 
tween sections 525 and 362, and suggests that Defendant may be 
able to proceed with its adminsistrative action only if this Court 
first orders that the stay be modified. While attractive, this argu- 
ment must nonetheless be rejected. In Marvin Tragash Company v. 
United States Department of Agriculture, 524 F.2d 1255 (5th Cir. 
1975), the debtor was a produce seller with a valid license. Just 
prior to its filing of a petition for arrangement under Chapter XI of 
the Bankruptcy Act, it had ordered and received, but failed to pay 
for, several loads of produce. An order confirming the debtor’s plan 
was approved and entered on the same date the debtor’s license ex- 
pired under PACA section 499d. Shortly thereafter, the Depart- 
ment of Agriculture commenced administrative proceedings 
against the debtor, and ultimately found the debtor had committed 
willful, flagrant, and repeated violations of PACA. The debtor’s li- 
cense application was denied, and penalties were imposed. The 
debtor argued that the Department’s actions represented a viola- 
tion of the automatic stay, as no order lifting stay had been ob- 
tained from the bankruptcy court. The Fifth Circuit disagreed, and 
cited with approval Zwick v. Freeman, 373 F.2d 110 (2d Cir. 1967), 
cert. den. 389 U.S. 835 (1968). 


“The measures which petitioners object to in the Commod- 
ities Act would seem, to some extent, to conflict with the 
policy of the Bankruptcy Act. They prevent petitioners 
from shortly making a fresh debt-free start in the industry 
in which they had been earning their livelihood, although 
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they are entirely free, as far as the challenged statute is 
concerned, to enter any other occupation or business 
which appeals to them. Nevertheless, in the light of the 
purposes of the Commodities Act and the clearly recog- 
nized need to have financially responsible persons as 
licensees . . . the extent of encroachment of the Commod- 
ities Act upon the goals of the Bankruptcy Act cannot be 
regarded as unconscionable or excessive.” . . . 373 F.2d at 
116-7 . . . We agree with the Second Circuit that .. . an 
exemption for bankrupts would be damaging to the con- 
gressional goal that only financially responsible persons 
should be engaged in the perishable agricultural commod- 
ities industry. Although this goal does conflict to some 
extent with the goal of the Bankruptcy Act, the conflict is 
not unconscionable, excessive, or irreconcilable. 


524 F.2d at 1257-58. It is therefore apparent that to the extent 
there is a conflict between the provisions of the Code and PACA, 
this Court is compelled by virtue of the Fifth Circuit’s ruling in 
Tragash and the necessary implication of Bankruptcy Code section 
525 to deny Debtor’s application. 


It should also be noted that PACA performs for the produce in- 
dustry the function performed by the Packers and Stockyards Act, 
7 U.S.C. 196, for the packing industry, and that Congress has clear- 
ly indicated that courts could look to precedents established under 
the latter for guidance as to the former. See H.R. Rep. No. 98-543, 
98th Cong., lst Sess. 12, reprinted in 1984 U.S. Code Cong. & Ad. 
News 415. The issues raised by Debtor with respect to PACA were 
addressed by the district court with respect to the Packers and 
Stockyards Act in Jn re Northern Boneless Meat Corporation, 9 B.R. 
27 (S.D.N.Y. 1981). There the bankruptcy court had enjoined the 
Secretary of Agriculture from prosecuting an administrative pro- 
ceeding against the debtor for violations of the Act, on the grounds 
that the administrative action encroached upon the exclusive juris- 
diction of the bankruptcy court. The debtor had asserted before the 
bankruptcy court that the automatic stay absolutely precluded any 
such action by the Department of Agriculture unless leave of court 
was first obtained. The bankruptcy court had relied upon its gener- 
al equitable powers, as permitted by the predecessor to Code sec- 
tion 105, to issue the injunction. On appeal, the district court held 
that neither the automatic stay of Code section 362 nor the general 
equitable powers of the court under section 105 authorized an in- 
junction against the Department’s administrative proceedings. The 
court noted that the equitable powers of the bankruptcy court were 
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intended to be used to preserve the assets of the estate, and that 
where the integrity of the estate was not threatened, the bankrupt- 
cy court had no power to enjoin. The court also intimated that the 
action by the Secretary came within the situation contemplated by 
the exception to the stay set forth in 11 U.S.C. 362(b)(4). According- 
ly, the bankruptcy court’s order enjoining the Department from 
proceeding was reversed. See In re Farmers & Ranchers Livestock 
Auction, Inc., 46 B.R. 781, 796 (Bkrtcy. E.D. Ark. 1984). 

This Court is also aware of the policy considerations implicit in 
the jurisdictional grant of the Bankruptcy Amendments and Feder- 
al Judgeship Act of 1984, Pub. L. No. 98-353 (1984) as set forth in 
the removal provision, 28 U.S.C. § 1452(a). This statute specifically 
renders non-removable any proceedings before the United States 
Tax Court and other civil actions by governmental units to enforce 
police and regulatory powers. “Congress deemed the public policy 
underlying these exceptions to outweigh removal.” 1 A J. MOORE, 
MOORE’S FEDERAL PRACTICE {0.171 at 716 (2d ed. 1984). Al- 
though the case at bar does not involve removal of a case from an- 
other forum, the principle of noninterference expressed in the re- 
moval provisions reinforces this Court’s conclusion that it is with- 
out jurisdiction to enjoin the pending administrative proceedings. 
As this Court has noted, the Secretry is essentially attempting to 
enforce his regulatory authority. Such actions are permitted by 
§ 362(b)(4) and beyond the scope of this Court’s injunctive powers. 
In re Northern Boneless Meat Corporation, supra; In re Farmers & 
Ranchers Livestock Auction, Inc., supra at 796. Had a removal ap- 
plication been filed by the Debtor, this Court could not, under 
§ 1452(a), have entertained the action. It is clear that this Court is 
similarly without power to enjoin these proceedings. 

As stated earlier, this Court is aware of the implications of its 
decision. Should the administrative proceedings achieve their ex- 
pected result, Fresh Approach may find its corporate back to the 
wall, and reorganization may become an impossibility. It is unfor- 
tunate that the Department of Agriculture feels it must cling obsti- 
nately to a policy which may well bring about the demise of what 
might have been a viable entity, given the time to catch its breath 
and institute its plan. Nonetheless, this Court must operate within 
the constraints of the law, and there is no question that the law 
supports the position of the Secretary. The express authority in 
Code section 525 is a clearly defined exception inserted by Congress 
to the “fresh start” otherwise available to a debtor in bankruptcy. 
To apply the automatic stay of section 362, or to enjoin the admin- 
strative proceedings under section 105, would unfortunately be in- 
consistent with section 525 of the Code and would trample the 
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plain Congressional intent that the Secretary have the ability to 
protect the agricultural industry from insolvent participants. Ac- 
cordingly, this Court must hold that neither section 362 nor 105 are 
available to prevent the Secretary from proceeding, and that the 
Debtor’s application for a temporary restraining order must be 
denied. Signed this 17 day of May, 1985. 
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DISCIPLINARY DECISIONS 


In re: AMERICAN-STREVELL, INc., PACA Docket No. 2-6234. Decided 
April 5, 1985. 


Failure to pay promptly. 
Respondent purchased and received fruits and vegetables, but failed to make 
prompt payment of the agreed price. 


Dennis Becker, for complainant. 
Robert Merrill, Salt Lake City, UT, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on March 31, 1983, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Serice, United States Department of Agri- 
culture. It is alleged in the complaint that during the period No- 
vember 1981 through January 1982, respondent purchased, re- 
ceived, and accepted, in interstate and foreign commerce, from 37 
sellers, 134 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $267,437.65. 

A copy of the complaint was served upon respondent on April 11, 
1983, and respondent filed an answer on May 17, 1983, denying cer- 
tain allegations, setting forth that respondent had filed a petition 
under Chapter 11 of the Bankruptcy Code in the United States 
Bankruptcy Court for the District of Utah on December 11, 1981, 
and setting forth that the Bankruptcy Court had approved respond- 
ent’s Plan of Reorganization on December 17, 1982, which reorgani- 
zation called for payment to unsecured creditors (including the sell- 
ers) of approximately 27% of respondent’s debts, replaced all offi- 
cers of respondent and changed respondent’s name to Fleming 
Intermountain, Inc. Subsequently respondent withdrew its answer. 
Upon the motion of the complainant for the issuance of a Default 
Order, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Fleming Intermountain, Inc., formerly known as 
American-Strevell, Inc., is a corporation, whose address is Post 
Office Box 26828, Salt Lake City, Utah 84125. 
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2. Pursuant to the licensing provisions of the Act, license number 
751208 was issued to respondent on March 11, 1975. This license 
was renewed annually, but terminated on December 17, 1982, when 
pursuant to Section 4(a) of the Act (7 U.S.C. 499d(a)) respondent’s 
plan of reorganizaiton was approved by the United States Bank- 
ruptcy Court for the District of Utah, Central Division. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period November 1981 through January 1982, respond- 
ent purchased, received, and accepted in interstate and foreign 
commerce, from 37 sellers, 134 lots of fruits and vegetables, all 
being perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices, in the total 
amount of $267,437.65. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 134 transactions set forth in Finding of Fact No. 3. above, 
constitutes willful, repeated and flagrant violations of Section 2 of 
the Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has commited willful, flagrant 
and repeated violations of Section 2 of the Act (7 U.S.C. 499b), and 
the facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 


Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 





RINELLA’S WHOLESALE, INC. 
Volume 44, Number 3 


In re: RINELLA’s WHOLESALE, INC., a/t/a RINELLA’s WHOLESALE 
FruIT AND Propuce, Inc., PACA Docket No. 2-6695. Decided 
May 6, 1985. 


Failure to make prompt payment—License revoked. 


Andrew Stanton, for complainant. 
Richard A. Gahr, Williamsport, PA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “PACA”), instituted by a complaint 
filed on December 10, 1984, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. 

It is alleged in the complaint that during the period January 
1982 through June 1983, respondent purchased from four sellers, 
and accepted in interstate and foreign commerce, 88 lots of fruits 
and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices 
in the total amount of $163,573.58. Complainant further alleged 
that such actions were willful, flagrant and repeated violations of 
section 2 of the Act, and requested that respondent’s license be re- 
voked. 

On January 4, 1985, respondent executed an answer in which re- 
spondent in effect admitted the allegations of the complaint with 
respect to $142,055.60 of the amount alleged in the complaint to be 
past due and unpaid. 


FINDINGS OF FACT 


1. Respondent, Rinella’s Wholesale, Inc. a/t/a Rinella’s Whole- 
sale Fruit and Produce, Inc., is a Pennsylvania corporation whose 
address is 427 West 3rd Street, Williamsport, Pennsylvania. 

2. Pursuant to the licensing provisions of the Act, license number 
771626 was issued to respondent on July 7, 1977. This license was 
renewed annually and is next subject to renewal on July 7, 1985. 

3. The Secretary has jurisdiction in this proceeding. 

4. As more fully set forth in complainant’s Motion for Decision 
on the Pleadings and Supporting Memorandum, during the period 
January 1982 through the June 1983, respondent purchased from 
four sellers, and accepted, in interstate and/or foreign commerce, 
88 lots of fruits and vegetables, all being perishable agricultural 
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commodities, but failed to make full payment promptly of the 
agreed purchase prices in the total amount of $142,055.60. 


CONCLUSIONS 


Respondent has stated in its answer that it filed a petition in 
bankruptcy. The petition contains admissions that respondent has 
failed to make full payment promptly in the amount of $142,055.60 
to four sellers for 88 lots of produce which it purchased, received 
and accepted in the course of interstate and/or foreign commerce. 
This constitutes willful, flagrant, and repeated violations of section 
2 of the Act (7 U.S.C. 499b). Accordingly, the following Order is 
issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice, this Decision shall become 
final without further proceedings thirty-five (35) days after service 
hereof unless appealed to the Secretary by a party to the proceed- 
ings within thirty (30) days after service as provided in section 
1.145 of the Rules of Practice (7 CFR § 1.145). 


In re: RiNELLA’s WHOLESALE, INC., a/t/a RINELLA’Ss WHOLESALE 
FRUIT AND Propuce, INc., PACA Docket No. 2-6695. Decided 
May 20, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DENYING PETITION FOR RECONSIDERATION 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et segq.), 
in which Administrative Law Judge Victor W. Palmer issued an 
initial Decision and Order on March 27, 1985. The decision was 
served on respondents’ attorney on April 1, 1985. 

The letter from the Hearing Clerk serving Judge Palmer’s deci- 
sion on respondents’ attorney states: 


This Decision will become final without further proceed- 
ings 35 days after service hereof unless there is an appeal 
to the Secretary: Provided, however, That no decision shall 
be final for purposes of judicial review except a final order 
issued by the Secretary pursuant to an appeal. 
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In accordance with the applicable rules of practice and 
procedure, you will have 30 days from the receipt of this 
notice in which to file with the Hearing Clerk an appeal to 
the Secretary. 


Since no appeal was filed within the prescribed time limit, on 
May 7, 1985, the Hearing Clerk issued a Notice of Effective Date of 
Decision and Order stating: 


In accordance with the applicable rules of practice, the 
Decision and Order became final on May 6, 1985, and will 
become effective on May 17, 1985. 


Six days after receiving the Notice of Effective Date of Decision 
and Order, respondents’ attorney mailed a Petition for Reconsider- 
ation, filed May 17, 1985. 

The Department’s Uniform Rules of Practice provide for an 
appeal to be filed within 30 days after service of the Judge’s deci- 
sion, and further provide that 35 days after the date of service, the 
initial Decision shall become final and effective. Specifically, the 
rules provide (7 CFR §§ 1.145(a); 1.142(c)): 


§ 1.145 Appeal to Judicial Officer. 


(a) Filing of Petition. Within 30 days after receiving 
service of the Judge’s decision, a party who disagrees with 
the decision, or any part thereof, or any ruling by the 
Judge or any alleged deprivation of rights, may appeal 
such decision to the Judicial Officer by filing an appeal pe- 
tition with the Hearing Clerk. 


§ 1.142 Post-hearing Procedure. 


* * * * * * * 


(c) Judge’s decision. The Judge, within a reasonable time 
after the termination of the period allowed for the filing of 
proposed findings of fact, conclusions and orders, and 
briefs in support thereof, shall prepare, upon the basis of 
the record and matters officially noticed, and shall file 
with the Hearing Clerk, the Judge’s decision, a copy of 
which shall be served by the Hearing Clerk upon each of 
the parties. Such decision shall become final and effective 
without further proceedings 35 days after the date of serv- 
ice thereof upon the respondent, unless there is an appeal 
to the Judicial Officer by a party to the proceeding pursu- 
ant to § 1.145: Provided, however, That no decision shall be 
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final for purposes of judicial review except a final decision 
of the Judicial Officer upon appeal. 


Since I reviewed the various drafts of the Uniform Rules of Prac- 
tice issued in 1977, and discussed them with the attorneys drafting 
the rules, I am familiar with the reason for providing that the ini- 
tial decision does not become final and effective until 5 days after 
the 30-day appeal time has elapsed. That was done so that if an 
appeal was inadvertently filed up to 4 days late, e.g., because of a 
delay in the mail system, an extension of time could be granted by 
the Judicial Officer for the filing of a late appeal. 

However, it has consistently been held under the Uniform Rules 
of Practice that the Judicial Officer has no jurisdiction to hear an 
appeal that is filed after it has become final. Jn re Hulings, 44 
Agric. Dec. ___ (Jan. 15, 1985), appeal docketed, No. 85-1220 (10th 
Cir. Feb. 7, 1985); In re Interstate Meat Packing Co., 48 Agric. Dec. 
___. (Sept. 14, 1984); In re Toscony Provision Co., 43 Agric. Dec. 
—____ (July 12, 1984), aff'd, No. 81-1729 (D.N.J. Mar. 11, 1985) (court 
(erroneously) reviewed merits notwithstanding late appeal, under 
peculiar circumstances of the case); In re Dock Case Brokerage Co., 
42 Agric. Dec. ___ (Nov. 7, 1983) (order denying late appeal); Jn re 
Veg-Pro Distributors, 42 Agric. Dec. ___ (July 18, 1988)(order deny- 
ing late appeal); In re Dick, 42 Agric. Dec. 784 (1983) (order denying 
motion for relief); In re Petro, 42 Agric. Dec. 921 (1983); In re 
Yankee Brokerage, Inc., 42 Agric. Dec. 427, 427-28 (1983) (order dis- 
missing appeal) (appeal filed on same day order became final not 
timely); In re Brink, 41 Agric. Dec. 2146 (1982) (order dismissing 
appeal), reconsideration denied, 41 Agric. Dec. 2147 (1982); In re 
Mel’s Produce, Inc., 40 Agric. Dec. 792 (1981); In re Animal Re- 
search Center of Mass., Inc., 38 Agric. Dec. 379 (1978) (order deny- 
ing late appeal); In re Cook, 39 Agric. Dec. 116 (1978) (order dismiss- 
ing appeal). 

The Department’s construction of its rules of practice is, in this 
respect, consistent with the construction of the Federal Rules of 
Appellate Procedure. As stated in Sofarelli Associates, Inc. v. 
United States, 716 F.2d 1395, 1396 (Fed. Cir. 1983): 


Fed.R.App.P. 4(a)(1) requires, inter alia, that when the 
United States is a party, a notice of appeal must be filed 
with the trial court within 60 days from the date of entry 
of the judgment. It is well settled that this requirement is 
“mandatory and jurisdictional.” 


There is no rule in the Department’s Uniform Rules of Practice 
providing for an extension of time (for good cause or excusable ne- 
glect) for filing a notice of appeal after the initial decision has 
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become final. Under the Federal Rules of Appellate Procedure, the 
“district court, upon a showing of excusable neglect or good cause, 
may extend the time for filing a notice of appeal upon motion filed 
not later than 30 days after the expiration of the time” otherwise 
provided in the rules for the filing of an appeal (Rule 4(a)(5)). The 
absence of such a rule in the Department’s Uniform Rules of Prac- 
tice emphasizes that no such jurisdiction has been granted to the 
Judicial Officer to extend the time for filing an appeal after the 
initial decision has become final. 

Accordingly, respondent’s petition for reconsideration should be 
denied, since it is too late for the matter to be further considered 
by anyone in this Department. And the matter should not be con- 
sidered by a reviewing court since under the Department’s rules, 
“no decision shall be final for purposes of judicial review except a 
final decision of the Judicial Officer upon appeal’ (7 CFR 
§ 1.142(c)). 


ORDER 


Respondents’ petition for reconsideration is denied since it was 
filed after the Administrative Law Judge’s decision had become 
final. 


In re: ALSTON PropucE, PACA Docket No. 2-6606. Decided May 22, 
1985. 


Failure to make payment promptly—Decision. 
Respondent received and accepted on consignment in foreign commerce a perishable 
agricultural commodity, but failed to make full payment promptly. 


Edward Silverstein, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 449a et seq.) 
hereinafter referred to as the “Act”, instituted by an amended 
complaint filed on November 2, 1984, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that 
during the period January through February 1983, respondent ac- 
cepted on consignment, in foreign commerce, from one shipper, 25 
lots of tomatoes, a perishable agricultural commodity, but failed to 
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make full payment promptly of the net proceeds received by it 
from the sales thereof in the total amount of $116,499.28. 

A copy of the amended complaint was served upon respondent 
which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for 
the issuance of a Default Order, the following Decision and Order 
is issued without further investigation or hearing pursuant to sec- 
tion 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Alston Produce, is a partnership, consisting of 
William W. Alston and Phillip D. Alston, whose mailing address is 
P.O. Box 724, Laredo, Texas 78040, and which did business at 519 
Mc Pherson Avenue, Laredo, Texas 78040. 

2. Pursuant to the licensing provisions of the Act, license number 
811255 was issued to Alston Produce, a partnership consisting of 
William W. Alston, Phillip D. Alston and Frank M. Mims, on June 
23, 1981. This license terminated on June 23, 1984, pursuant to Sec- 
tion 4(a) of the Act (7 U.S.C. 499(a)), when the partnership failed to 
pay the required annual renewal fee. However, this partnership 
was dissolved effective December 31, 1982. Thereafter, the respond- 
ent partnership operated as Alston Produce at the addresses cited 
in paragraph 2 above, subject to the Act, but without holding a 
valid and effective license as required by section 3(a) of the Act (7 
U.S.C. 499c(a)). 

3. Respondent, on or about January 1, 1983, entered into an oral 
agreement to sell or distribute tomatoes for or on behalf of Robert 
Montemayor, Angel del Toro, and Elias Hanen, a partnership d/b/ 
a Roberto Montemayor & Associates, Monte, Tamaulipas, Mexico, 
(hereinafter “Montemayor’”). Pursuant to the agreement, during 
the period January through February 1983, respondent received 
and accepted 25 trucklots containing a total of 18,072 packages of 
tomatoes, a perishable agricultural commodity, in foreign com- 
merce for sale and distribution on behalf of Montemayor. Although 
required to do so by the Regulations issued pursuant to the Act (7 
CFR § 46.20), the respondent failed to assign an identifying lot 
number to the tomatoes received from Montemayor, and failed to 
identify and segregate the sale of the tomatoes sold by recording 
the lot numbers on its sales invoices. Rather, the sales of these to- 
matoes were intermingled with the sales of other lots of tomatoes. 
Moreover, respondent received payment for the sales of tomatoes 
made during this period of time, but failed to render an accounting 
to Montemayor as to the sales of the 18,072 packages of tomatoes 
received, and, in addition, failed to make full payment promptly of 
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the net proceeds to Montemayor. Respondent’s records reflect the 
breakdown, by size, of the 18,072 packages of tomatoes it received 
from Montemayor. Its records also reflect the sales prices it re- 
ceived for all tomatoes of those sizes which it sold during the 
period January through February 1983. Based on the average of 
those sales prices, respondent should have accounted and made full 
payment to Montemayor at least as follows, less provable expenses, 
with regard to the sale of the 18,072 packages of tomatoes: 


AVERAGE 
QUANTITY SIZE SALES PRICE TOTAL 


1,124 5.58 $ 6,271.92 
1,277 8.28 10,573.56 
7,016 7.08 49,673.28 
4,614 6.09 28,099.26 
2,720 5.49 14,932.80 
1,321 5.26 6,948.46 


18,072 $116,499.28 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 25 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of section 2 of the Act (7 U.S.C. 499b), 
and the facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 
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In re: RINELLA’Ss WHOLESALE, INC., a/t/a RINELLA’s WHOLESALE 
FRUIT AND Propuce, INc., PACA Docket No. 2-6695. Decided 
June 3, 1985. 


The Judicial Officer denied a petition for reconsideration of Judge Palmer’s decision 
because the petition was filed after Judge Palmer’s decision had become final. The 
Judicial Officer has no jurisdiction to hear an appeal filed after the initial decision 
has become final. The Department’s construction of its rules of practice is consistent 
with the construction of the Federal Rules of Appellate Procedure. 


APPEAL TO THE SECRETARY OF AGRICULTURE 


1. Respondent is Rinella’s Wholesale, Inc., a/t/a Rinella’s Whole- 
sale Fruit and Produce, Inc., Respondent in disciplinary proceed- 
ings under the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 499 a et seq). 

2. A complaint was filed against Respondent on December 10, 
1984, alleging certain acts of Respondent in purchasing, receiving, 
and accepting perishable agricultural commodities in violation of 
Section 2(4) of the Perishable Agricultural Commodities Act (7 
U.S.C. 499 b(4)). 

3. Respondent filed a timely Answer to said complaint denying 
that it committed willful, flagrant and repeated violations of said 
Act. 

4. A Decision and Order were issued by Administrative Law 
Judge Victor W. Palmer and it was Ordered that Respondent’s li- 
cense be revoked. 

5. Respondent alleges that the Decision and Order were arbitrary 
and capricious; that the violations were not willful, flagrant and re- 
peated and that the Respondent’s filing of a Petition under Chap- 
ter 11 of the Bankruptcy Act represents an unconstitutional exer- 
cise of authority and discriminates against the Petitioner because 
of its filing of a Bankruptcy Petition. 

6. Petitioner alleges that the Administrative Law Judge erred in 
construing the law, for the reasons set forth herein. 

WHEREFORE, Respondent requests the Secretary of Agriculture 
to review the Order of the Administrative Law Judge and to issue 
new findings, conclusions and Order in the above-captioned matter 
and that the said Order be stayed until further action. 
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In re: Macic Crty Propuce Company, Inc., PACA Docket No. 2- 
6448. Decided June 17, 1985. 


Failure to pay in full; failure to pay promptly. 


Respondent made purchase of commodities from various vendors and was delin- 
quent in submitting payment on numerous occasions. Respondent’s license had pre- 
viously been revoked for failure to pay reparation awards issued against it. Re- 
spondent was not solvent, and was attempting to pay delinquent bills from proceeds 
of current sales in violation of the Act. Respondent’s license is revoked. 


Edward M..Silverstein, for complainant. 
John P. Whittington, Birmingham, AL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricul- 
tural commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in 
which Administrative Law Judge William J. Weber filed an initial 
Decision and Order on February 20, 1985, revoking respondent’s li- 
cense for failure to pay sellers in full for produce purchased and 
accepted in interstate commerce.* 

On April 12, 1985, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
§ 2.35).** On May 6, 1985, the case was referred to the Judicial Of- 
ficer for decision. 

Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case, except that the effective date of the order is changed in view 
of the appeal, and the order is amended by adding a finding that 
respondent has committed repeated and flagrant violations of the 
Act. Additional conclusions by the Judicial Officer follow Judge 
Weber’s conclusions. 


* See generally Campbell, ‘The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1984 Supp.), 
and Becker and Whitten, “Perishable Agricultural Commodities Act,” in 10 Harl, 
Agricultural Law, ch. 72 (1980 and May 1982 Supp.). 

** The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a formal, adversarial, disciplinary proceeding under the 
Administrative Procedure Act, 5 USC 551, et seq. 

A Complaint was filed by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture (“USDA”), against respondent corporation for alleged 
violation of the Perishable Agricultural Commodities Act, 1930, (7 
USC 499a; “Act” or “PACA”’) and the implementing regulations (7 
CFR 46.1 through 46.45). 

Complainant alleges that respondent corporation Magic City 
Produce Company, Inc., (“Magic City” or “Respondent’”) violated 
section 2 of the PACA (7 USC 499b) by failing to make full pay- 
ment promptly of the agreed purchase prices for 271 lots of fruits 
and vegetables subject to the Act, for a total of $277,188.24. Re- 
spondent purchased these 271 lots of fruits and vegetables from 44 
different vendors over a 36 month period from July 1980 through 
June 1983. Respondent received and accepted these shipments from 
interstate and foreign commerce. 

Respondent filed an Answer denying any violations of the PACA 
or implementing regulations. Respondent’s Motion to Dismiss the 
Complaint, on the ground that Respondent’s annual license had ex- 
pired and not been renewed, was denied. 

Trial of the issues took place on Wednesday July 18, 1984, in Bir- 
mingham, Alabama. 

The last brief was filed and the matter was referred for decision 
on November 5, 1984. 


* * * * * * 


PERTINENT STATUTORY PROVISIONS 
“1. Sec. 2(4); [7 USC 499b]: 


It shall be unlawful in or in connection with any transac- 
tion in interstate or foreign commerce— 


* * * * * * * 


(4) For any commission merchant, dealer, or broker to 
make, for a fraudulent purpose, any false or misleading 
statement in connection with any transaction involving 
any perishable agricultural commodity which is received 
in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, 
sold, or consigned, in such commerce by such dealer, or the 
purchase or sale of which in such commerce is negotiated 
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by such broker; or to fail or refuse truly and correctly to 
account and make full payment promptly in respect of any 
transaction/in any such commodity to the person with 
whom such transaction is had; or to fail, without reasona- 
ble cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection with 
any such transaction; 
. Sec. 4(a); [7 U.S.C. 499d]: 


(a) Whenever an applicant has paid the prescribed fee the 
Secretary, except as provided elsewhere in this Act, shall 
issue to such applicant a license, which shall entitle the li- 
censee to do business as a commission merchant and/or 
dealer and/or broker unless and until it is suspended or 
revoked by the Secretary in accordance with the provisions 
of this Act, or is automatically suspended under section 
7(d) of this Act, but said license shall automatically termi- 
nate on any anniversary date thereof unless the annual 
fee has been paid: Provided, That notice of the necessity of 
paying the annual fee shall be mailed at least thirty days 
before the anniversay date: Provided, further, That if the 
annual fee is not paid by the anniversary date the licensee 
may obtain a renewal of that license at any time within 
thirty days by paying the fee provided in section 3(b), plus 
$5, which shall be deposited in the Perishable Agricultural 
Commodities Act fund provided for by section 3(b): And 
provided further, That the license of any licensee shall ter- 
minate upon said licensee, or in case the licensee is a part- 
nership, any partner, being discharged as a bankrupt, 
unless the Secretary finds upon examination of the cir- 
cumstances of such bankruptcy, which he shall examine if 
requested to do so by said licensee, that such circum- 
stances do not warrant such termination; 


3. Sec. 8(a); [7 U.S.C. 499h]: 


(a) Whenever (a) the Secretary determines as provided in 
section 6 that any commission merchant, dealer, or broker 
has violated any of the provisions of section 2, or (b) any 
commission merchant, dealer, or broker has been found 
guilty in a Federal court of having violated section 14(b) of 
this Act, the Secretary may publish the facts and circum- 
stances of such violation and/or, by order, suspend the li- 
cense of such offender for a period not to exceed ninety 
days, except that, if the violation is flagrant or repeated, 
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the Secretary may, by order, revoke the license of the of- 
fender. 


PERTINENT REGULATIONS 
7 CFR 46.1 et seg. 
Sec. 46.2(aa). 


‘Full payment promptly’ is the term used in the [PACA] in 
specifying the period of time for making payment without 
committing a violation of the [PACA]. ‘Full payment 
promptly,’ for the purpose of determining violations of the 
[PACA] means: 


* * * * * * * 


(5) Payment for produce purchased by a buyer, within 10 
days after the day on which the produce is accepted. 


* * * * * * * 


“. . . Provided, however, That as an exception to para- 
graphs (aa) (1) through (9) of this section, the parties 
may, by express agreement at the time the contract is 
made, provide a different time for payment, and if 
they have so agreed, then payment within the time 
provided shall constitute ‘full payment promptly’; Pro- 
vided further, That the party claiming the existence of 
such express agreement as to time of payment shall 
have the burden of proving it. . . .” 


* * * * * * * 


Respondent is an Alabama corporation whose mailing address 
was P. O. Box 5561, Birmingham, Alabama 35207. Respondent was 
a PACA licensee about 26 years, from 1957 through 1984, when it 
failed to pay the annual license renewal fee. The license expired. 

However, Respondent’s license was already suspended for failure 
to pay reparation awards issued against it. 

In October 1982, Respondent was notified by letter that Com- 
plainant’s investigators had reviewed Respondent’s records and re- 
ported that Respondent was not making full payment promptly of 
the agreed purchase prices for perishable agricultural commodities 
received and accepted by Respondent in violation of the law and 
pertinent regulations. Respondent was notified that such violations 
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were sufficient grounds to institute disciplinary action and could 
result in revocation or suspension of its PACA license. 

A year later, in October 1983, Respondent’s records were again 
reviewed. That review established that between August 1980 and 
June 1983, Respondent purchased, received and accepted 271 lots of 
fruits and vegetables subject to the PACA, from 44 sellers, in inter- 
state and foreign commerce, and failed to make full payment 
promptly of the agreed purchase prices in the aggregate amount of 
$277,118.24.! 

Respondent had failed to correct its earlier violations and was 
continuing to violate tfe law. 

There is no evidence to establish any “express agreement as to 
the time of payment” which would authorize Respondent’s pay- 
ment practices here. 

There is no evidence to establish any custom or practice in the 
industry that could override the regulatory requirements for 
prompt payments. 

The fact that some vendors continued to sell fruits and vegeta- 
bles to Respondent long after Respondent had failed to promptly 
pay that vendor for fruits and vegetables purchased earlier does 
not establish an “express agreement” for a payment date as au- 
thorized by section 46.2(aa)(9). 7 CFR 46.2(aa)(9). 

Payment of about $98,000 on these debts constitutes only partial 
payments of Respondent’s obligations, not full payment and not 
timely payment within the regulatory requirement or any “express 
agreement at the time the contract [was] made.” 7 CFR 46.2(aa)(9). 

The fact that Cecil Dodson, the president and owner of Magic 
City Produce, possesses an excellent personal reputation, and 


(1) the fact that he struggled at length to avoid bank- 
ruptcy and pay the debtors, and 


(2) the fact that many vendors accepted delinquent par- 
tial payment as “payment in full,” and 


(3) the fact that Respondent has handled some $88 mil- 
lion dollars worth of produce during the last 17 years, 
before succumbing to severe financial stresses; and 


(4) the fact that Respondent suffered about $200,000 in 
losses in a two year period, caused by theft of produce 
from his warehouse, was a major factor causing Respond- 
ent’s financial stresses, and 


1 An itemized detailed list of each transaction, with all relevant material, is set 
forth in paragraph 6 of the Complaint. 
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(5) the fact that Respondent took the cash value of per- 
sonal life insurance policies to pay some of delinquent 
debts, and 


(6) the fact that the business was operated for approxi- 
mately 35 years with no complaints or financial difficul- 
ties,? and 


(7) the fact that some industry colleagues who personally 
know and work with him have high regard for him, have 
all been considered and are not factors which can affect or 
change the outcome, under legal precedents that stringent- 
ly bind this proceeding. There is no discretionary room 
available. 


The fact that vendors continued selling to Respondent many 
months after Respondent was already delinquent in paying for 
produce, and after the vendor was told that Respondent was “slow” 
in paying, suggests that the vendors preferred to risk partial or 
nonpayment from Respondent, over further price reductions to 
other purchasers, or inability to sell the produce. 

Respondent engaged in the common commercial practice of 
trying to survive and pay delinquent bills from proceeds of current 
sales. This has been determined to be a serious violation of the 
prompt payment provisions of the Act and implementing regula- 
tions, and the basis for license revocation.? 


* * * * * * * 


Respondent’s October 16 1984 Motion to supplement the record 
with a letter from one of the creditors stating it had received “pay- 
ment in full” is granted. 

However, this was not timely payment as required, and it is not 
significant for purposes here. 


* * * * * * * 


“By notice in writing, dated October 12, 1982, respond- 
ent was informed that failures to make full payment 


2 During the last 2 to 3 years before it closed in June 1983, when it was in finan- 
cial distress, about 10 reparation complaints were filed against Respondent for fail- 
ure to promptly pay for produce. 

3 A licensee must have financial capacity to promptly pay for all produce without 
relying on the proceeds from a sale of that produce. No excuse has been found ac- 
ceptable, regardless of the merits. In re Gilardi Truck and Transportation, Inc., 43 
Agric. Dec. ___ (1984), slip opinion pages 16-33, made a part of this record on Feb- 
ruary 21 1984 by Complainant. 
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promptly of the agreed purchase prices for perishable agri- 
cultural commodities received and accepted in interstate 
or foreign commerce are violations of the PACA. Respond- 
ent was given the opportunity to demonstrate or achieve 
compliance with all lawful requirements of the PACA, but 
has failed to do so.* 


“The acts of respondent in failing to make full payment 
promptly of the agreed purchase prices for the 271 lots of 
fruits and vegetables it purchased, received, and accepted, 
as more specifically alleged in paragraph 6 of the Com- 
plaint, constitute willful, flagrant and/or repeated viola- 
tions of section 2 of the PACA (7 U.S.C. 499b). 


4 “Complaint 5; Answer 5; HT pages 17-28; CX. Nos. 1 and 2.” 
(Complainant’s opening brief, pages 4-5) 


* * * * 


A. Introduction 


As noted above, this is a disciplinary proceeding brought pursu- 
ant to section 8 of the PACA (7 USC 499h). The PACA was enacted 
to regulate and control the handling of fresh fruits and vegetables. 
71 Cong. Rec. $2163 (May 29 1929). Its passage was occasioned by 
the severe losses that shippers and growers were suffering due to 
unfair practices on the part of commission merchants, dealers, and 
brokers. H. R. Rep. 1041, 71st Cong., 2nd Sess. (1930). Its primary 
purpose was to provide a practical remedy to small farmers and 
growers who were vulnerable to the sharp practices of financially 
irresponsible and unscrupulous brokers in perishable agricultural 
commodities. Chidsey v. Guerin, 448 F.2d 584 (6th Cir. 1971); 
O’Day v. George Arakelian Farms, Inc., 536 F.2d 856 (9th Cir. 1976). 
“Accordingly, certain conduct by commission merchants, dealers, 
or brokers [was] declared to be unlawful. 7 U.S.C. § 499b.” Jd. at 
858. Enforcement is effectuated through a system of licensing with 
penalties for violation. H. Rep. 1041, 71st Cong., 2d Sess.3 (1930). 
See, also, George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 (2d 
Cir.), cert. den., 419 U.S. 830 (1974). 

The instant proceeding is an enforcement action of the kind to 
which reference is made above. Its purpose is bifurcated: First, its 


4 It has been held that Congress intended by enactment of the PACA, to establish 
bars to preclude all but financially responsible persons from engaging in the busi- 
nesses subject to the PACA. Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. den., 
889 U.S. 885 (1967); Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 
1255, 1257 (5th Cir. 1975). 
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purpose is to determine whether respondent did violate section 2(a) 
of the PACA (7 U.S.C. 499b(a)); and secondly, if it is determined 
that it did commit such violations, to further determine what sanc- 
tion should issue as a consequence thereof. These issues are dealt 
with seriatim below. 


B. Respondent violated the PACA 


Section 2(4) of the PACA (7 U.S.C. 499b(4)) makes it unlawful, 
inter alia, for any commission merchant, dealer, or broker * to fail 
to “make full payment promptly” of its obligations with regard to 
transactions involving perishable agricultural commodities made in 
interstate commerce. Insofar as it is pertinent here, “full payment 
promptly” is defined by the Department (7 CFR § 46.2(aa)(5)) as re- 
quiring payment of the agreed purchase prices for produce within 
10 days after the day on which the produce is accepted. Complain- 
ant alleges that Magic City violated the PACA and the Regulations 
by failing to make full and prompt payment of the agreed purchase 
prices with respect to 271 transactions involving fruits and vegeta- 
bles, all being perishable agricultural commodities, in interstate 
commerce, for a total of $277,118.24. While the respondent, in its 
answer, denied violating the PACA it did not, at the hearing, seri- 
ously dispute the fact that it failed to make full payment promptly 
as required by the regulations. In this regard, it is noted that some 
of the $277,118.24 indebtedness which is the subject of the com- 
plaint has been paid, albeit late. (See Respondent’s Exhibits Nos. 5 
and 6.) This does not materially alter the fact of Magic City’s viola- 
tions. See, Baltimore Tomato Company, Inc., 39 Agric. Dec. 412 
(1980); and V.P.C., Inc., 41 Agric. Dec. 734 (1982). 

Respondent’s failures to make timely payment, as alleged in the 
complaint, are clearly in violation of the prohibitions of section 2 of 
the PACA (7 U.S.C. 499b). Atlantic Produce, 35 Agric. Dec. 1631 
(1976), aff'd. mem., 568 F.2d 772 (4th Cir.), cert. den., 489 U.S. 819 
(1978). Moreover, the numerous violations committed by respondent 
constitute flagrant and repeated violations of the PACA. American 
Fruit Purveyors v. United States, 630 F.2d 370, 373-374 (5th Cir. 
1980); G. Steinberg & Son, Inc., 32 Agric. Dec. 236 (1973), aff'd. sub. 
nom., George Steinberg and Son, Inc. v. Butz, supra, 491 F.2d 988.6 


5 These terms are defined in 7 U.S.C. 499a(5), (6) and (7). 

6 See, also Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.) cert. den., 389 U.S. 835 
(1967); Reese Sales Company v. Hardin, 458 F.2d 183 (1972); Atlantic Produce, supra, 
35 Agric. Dec. 1631; J. H. Norman & Son Distributing Co., 37 Agric. Dec. 705, 709 
(1978): 


Continued 
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Furthermore, these violations were willful. A violation is willful if, 
irrespective of evil motive or erroneous advice, a person intention- 
ally does an act prohibited by a statute or if a person carelessly dis- 
regards the requirements of a statute. Henry S. Shatkin, 34 Agric. 
Dec. 296 (1975); G. Steinberg & Son, supra, 32 Agric. Dec. 236, 263- 
269; Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961).7 Respondent 
might well have foreseen that it could not make “prompt” pay- 
ment for the perishables it ordered, yet respondent continued to 
make purchases. Respondent was aware of the Act’s requirements 
yet it continued to buy knowing that each purchase might well 
result in another violation. In point of fact, respondent’s owner Mr. 
Cecil Dodson testified that, after receiving the warning letter sent 
to the company in October 1982, he had an audit done and was told 
to have his company file in bankruptcy, HT pages 81-82. Yet, 
having this knowledge, he continued to operate respondent making, 
at least, 231 more purchases having a value of over $220,000. Mr. 
Dodson should have made sure that respondent had sufficient capi- 
talization with which to operate. It did not and, consequently, could 
not pay its suppliers. Under these circumstances, respondent was 
operated in careless disregard of the payment requirements of the 
PACA, and respondent’s violations were, therefore, willful. Atlantic 


Produce, supra, 35 Agric. Dec. 1631, 1961; Rudolph John Kafcsak, 
39 Agric. Dec. 683 (1980), aff'd. mem., 673 F.2d 1329 (6th Cir. 1981). 


C. Sanction 


As sanction for its violations, complainant seeks revocation of re- 
spondent’s license as the proper sanction in this matter. In view of 
the number of violations and the amount of money involved there- 
in,® it is clear that such a sanction is mandated by the Depart- 
ment’s sanction policy. Gilardi Truck & Transportation, Inc., supra. 


Respondent’s violations are malum prohibitum—not malum in se. According- 
ly, there is no inconsistency between the finding that [respondent] conducted 
himself responsibly and honorably, and the finding that respondent’s failure to 
pay over $48,000 for produce in 73 transactions and $200 in brokerage fees in 20 
transactions constitutes repeated, flagrant and willful violations of the Act. 

7 See also, American Fruit Purveyors v. United States, supra, 630 F.2d 370 at 374: 
“Under PACA, an action is willful if a prohibited act is done intentionally, irrespec- 
tive of evil intent, or done with careless disregard of statutory requirements.” 

8 Among the factors which should not be considered is the effect that such a find- 
ing may have on those responsibly connected with the respondent corporation. Such 
a factor is not material or relevant to this proceeding. Atlantic Produce, supra, 35 
Agric. Dec. 1631; Marvin Tragash Co. v. United States Dept. of Agr., 525 F.2d 1255 
(5th Cir. 1975). See, also, J. H. Norman & Sons Disiributing Co., supra, 37 Agric. 
Dec. 705, 715: 

Continued 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent argues on appeal that it had express agreements 
with its suppliers that payment need not be made within the 10 
days provided in the regulations. However, that argument is refut- 
ed by the testimony of Mr. Cecil Dodson, who was president and 
owner of respondent until it ceased operating, that at the time of 
purchase, respondent did not have specific agreements with the 
suppliers which permitted it to pay the suppliers more than 10 
days after receipt of the produce (Tr. 100-04). 

Respondent argues that it at least had implied agreements with 
its suppliers for delayed payment, but the regulations were amend- 
ed to require an express agreement, 37 Fed. Reg. 14,561 (1972), fol- 
lowing the decision in Jn re American Fruit Purveyors, Inc., 30 
Agric. Dec. 1542, 1557-61 (1971), holding that an implied agreement 
was sufficient under the then existing regulations. 

Under the language of the amended regulation, a regular course 
of dealing between parties even over several years, in which pay- 
ment is made beyond 10 days, does not show the existence of an 
express agreement, as required by the regulations, since such a 
course of dealing is just as indicative of an implied agreement as 
an express agreement. In re Hampshire Open Air-Mkt., Inc., 41 
Agric. Dec. 955, 958-61 (1982). 

Respondent also argues that most of the suppliers accepted par- 
tial payment in full payment of their accounts. Although there 
may have been an occasional dispute as to the quality of the mer- 
chandise, so that acceptance of partial payment in full payment 
would be regarded as an accord and satisfaction, constituting full 
payment, there is no evidence in that respect with respect to most 
of the suppliers. 

Where a seller agrees to accept partial payment of the purchase 
price in full satisfaction of a debt, e.g., because of the debtor’s bank- 
ruptcy, that does not constitute full payment, and does not negate 
a violation of the Act.® 


Unfortunately for [respondent], he chose to engage in business in the regulat- 
ed agricultural marketing system, which is probably the only field in which in- 
ability to pay one’s bills in [sic] unlawful (or even dishonorable). Debtor’s pris- 
ons are archaic; bankruptcy has lost its stigma; but the failure to pay for fruits 
and vegetables in commerce is unlawful (7 U.S.C. 499b(4)). 

° In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1163-65 (1982), aff'd, 708 F.2d 
774, 782 (D.C. Cir. 1983); In re Connecticut Celery Co., 40 Agric. Dec. 1181, 1136 
(1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 404 (1981), aff'd, 668 
F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re Kafcsak, 39 Agric. Dec. 
683, 685 (1980), aff'd (unpublished), 673 F.2d 1329 (6th Cir. 1981), reprinted in 41 
Agric. Dec. 88 (1982); In re Baltimore Tomato Co., 39 Agric. Dec. 412, 413-14 (1980); 

Continued 
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For the foregoing reasons, there is not merit to respondent’s 
appeal. However, since respondent’s license lapsed prior to the issu- 
ance of the order revoking the license, in order to avoid any issue 
in this respect in the event of an appeal, the order should be 
amended to include a finding that respondent has committed fla- 
grant and repeated violations of the Act, which has the same effect 
on the licensee, and on persons responsibly connected with the li- 
censee, as a license revocation order. In re M. & H. Produce Co., 34 
Agric. Dec. 700, 750-51 (1975), aff'd, 549 F.2d 830 (D.C. Cir.), cert. 
denied, 434 U.S. 920 (1977). 


ORDER 


Respondent’s license is revoked. 

Respondent has committed repeated and flagrant violations of 
§ 2(4) of the Perishable Agricultural Commodities Act (7 U.S.C. 
§ 499b(4)). 

The facts and circumstances set forth above shall be published. 

This order shall become effective on the 30th day after service on 
respondent. 


In re: Howarp Woop Propuce Co., Inc. PACA Docket No. 2-6798. 
Decided June 17, 1985. 


Failure to make full payment; failure to pay promptly, license revoked—Consent. 


Edward M. Silverstein, for complainant. 
Thomas Ray, Chattanooga, TN, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the “Act’), instituted by a complaint 
filed on April 19, 1985 by the Acting Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. 


In re Hal Merdler Produce, Inc., 37 Agric. Dec. 809, 810 (1978); In re Atlantic 
Produce Co., 35 Agric. Dec. 1631, 1633, 1639-40 (1976), aff'd per curiam (unpub- 
lished), 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re King Midas 
Packing Co., 34 Agric. Dec. 1879, 1884-87 (1975); In re M. & H. Produce Co., 34 Agric. 
Dec. 700, 733-40 (1975), aff'd, 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 
(1977); In re Marvin Tragash Co., 38 Agric. Dec. 1884, 1887-88, 1892, 1896, 1899-1900 
(1974), aff'd, 524 F.2d 1255, 1258 (5th Cir. 1975). 
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The complaint alleges that during the period November 1984 
through January 1985, Respondent failed to make full payment 
promptly to 15 sellers, of the agreed purchase prices, or balances 
thereof, in the total amount of $394,162.88 for 62 lots of perishable 
agricultural commodities, purchased, received, and accepted in 
interstate and foreign commerce. A copy of the complaint was 
served upon Respondent. Respondent filed an Answer thereto ad- 
mitting all the factual allegations of the complaint. Respondent 
and Complainant have now agreed to the entry of a Decision and 
Order as set forth herein. Therefore, pursuant to Section 1.138 of 
the Rules of Practice (7 CFR 1.138), the following Decision and 
Order is issued without further procedure or hearing. 


FINDINGS OF FACT 


1. Howard Wood Produce Co., Inc. (hereinafter ‘“Respondent’’), is 
a Tennessee corporation, whose mailing address is 722 East 11th 
Street, Chattanooga, Tennessee 37403. 

2. Pursuant to the licensing provisions of the Act, license number 
701356 was issued to Respondent on March 31, 1970. This license 
was renewed annually and was scheduled for renewal on March 31, 
1985. 

3. The Secretary has jurisdiction over Respondent and the sub- 
ject matter involved herein. 

4. As detailed in paragraph 5 of the Complaint and as admitted 
by Respondent, during the period November 1984 through January 
1985, Respondent failed to make full payment promptly to 15 sell- 
ers of the agreed purchase prices or balances thereof, in the total 
amount of $394,162.88 for 62 lots of perishable agricultural com- 
modities, purchased, received, and accepted in interstate and for- 
eign commerce. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b), by failing to make full 
payment promptly with respect to the transactions set forth in 
Findings of Fact No. 4 above, for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
This order shall become effective on June 24, 1985. 
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REPARATION DECISIONS 


MERRILL Farms v. Tom LANGE Company, Inc. PACA Docket No. 2- 
6492. Decided May 15, 1985. 


Suitable shipping condition warranty—Wrongful rejection—Damages. 


Thomas R. Oliveri, for complainant. 
Leroy W. Sudgeon, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $12,451.35 in con- 
nection with the sale of four truck lots of lettuce in interstate com- 


merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties, and respondent was served 
with a copy of the complaint. Respondent filed an answer to the 
complaint denying any liability thereunder, and asserting a coun- 


terclaim in the amount of $824.55. Complainant filed a reply to the 
counterclaim denying any liability to respondent. 

Since the amount involved herein does not exceed $15,000, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Pursuant to this pro- 
cedure the verified pleadings of the parties as well as the Depart- 
ment’s report of investigation are considered part of the evidence 
in the case. In addition, the parties were given an opportunity to 
file further evidence in the form of sworn statements. Complainant 
filed an opening statement, and respondent filed an answering 
statement. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Merrill Farms, is a corporation whose address is 
P.O. Box 659, Salinas, California. At the time of the transactions 
involved herein complainant was licensed under the Act. 

2. Respondent, Tom Lange Company, Inc., is a corporation whose 
address is P.O. Box 4701, Springfield, Illinois. At the time of the 
transactions involved herein, respondent was licensed under the 
Act. 

3. On or about May 5, 1983, complainant sold to respondent, 
under its invoice number 6431, 525 cartons of lettuce, size 24’s, at 
$6.00 per carton, plus $.65 per carton for vacuum cooling, or a total 
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price of $3,491.25, f.o.b., Salinas, California. Contract destination 
was specified as respondent’s place of business in Springfield, Illi- 
nois. 

4. On May 5, 1983, complainant shipped the lettuce covered by 
finding 3 from Salinas, California, to respondent in Springfield, Illi- 
nois, by truck. Respondent diverted the truckload of lettuce to its 
customer, Campisano Fruit Co., in Louisville, Kentucky. The let- 
tuce was accepted after arrival by respondent’s customer, and on 
May 9, 1983, at 8:05 a.m., while stacked in respondent’s customer’s 
warehouse, the lettuce was federally inspected. The temperature of 
the lettuce was stated to be 38°F. to 40°F., and the head leaves 
were found to contain an average of 15% decay in the form of Gray 
Mold Rot in various stages, mostly advanced. The wrapper leaves 
were found to have an average of 31% serious damage by decay. 

5. On or about May 16, 1988, complainant sold to respondent 
under its invoice number 6611, 675 cartons of lettuce, size 24’s, at 
$8.00 per carton, plus $.65 per carton for vacuum cooling, or a total 
of $5,838.75, f.0.b. Contract destination was specified as Springfield, 
Illinois. 

6. On May 16, 1983, complainant shipped the lettuce covered by 
finding 5 from loading point in Salinas, California, to respondent in 
Springfield, Illinois. After shipment respondent diverted the truck 
containing the lettuce to Mayfield Produce Company, Louisville, 
Kentucky. The lettuce was accepted by respondent’s customer after 
arrival in Louisville, Kentucky, and 375 cartons of the lettuce were 
federally inspected while stacked on pallets at the place of business 
of respondent’s customer on May 21, 1983, at 9:00 a.m. The inspec- 
tion showed that the lettuce had a temperature of 41°F. The head 
leaves were stated to contain an average of 5% decay in the form 
of Gray Mold Rot in various stages, mostly early. The wrapper 
leaves were stated to be damaged by Anthracnose in an average 
amount of 16%, and to contain an average of 18% serious damage 
by decay following Anthracnose. 

7. On or about May 18, 1983, complainant sold to respondent 
under its invoice number 6673, 597 cartons of lettuce, size 24’s, at 
$8.00 per carton, plus $.65 per carton for vacuum cooling, or a total 
price of $5,164.05, f.o.b. The contract destination was specified as 
Springfield, Illinois. 

8. On May 18, 1983, complainant shipped the lettuce described in 
finding 7 to respondent in Springfield, Illinois. Respondent diverted 
the lettuce to its customer, Campisano Fruit Co., in Louisville, Ken- 
tucky. The lettuce arrived at such customer’s place of business, and 
was federally inspected on May 24, 1983, at 7:20 a.m. The lettuce 
was inspected while on the truck, and the temperature was shown 
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to be 38°F. top and 40°F. bottom. The head leaves were stated to 
contain an average of 5% damage by Anthracnose, and an average 
of 10% decay in the form of Gray Mold Rot and Bacterial Soft Rot, 
each in various stages, mostly early. The wrapper leaves were 
stated to contain an average of 19% damage by Anthracnose, and 
an average of 8% serious damage by decay. The inspection was re- 
stricted to the product and lading in all layers of the six stacks 
nearest the rear doors. Campisano Fruit Co. rejected the lettuce to 
respondent, and respondent placed the lettuce with Mayfield 
Produce Company in Louisville, Kentucky. Mayfield Produce Com- 
pany sold the lettuce on May 28, 1983, for $4.50 per carton, and de- 
ducted storage and handling charges in the amount of $.75 per 
carton, remitting $3.75 per carton, or a total of $2,238.75 to re- 
spondent. Respondent deducted freight in the amount of $3.00 per 
carton, or $1,791.00, and brokerage in the amount of $.15 per 
carton, or $89.55, remitting a net of $358.20 to complainant. 

9. On or about May 19, 1983, complainant sold to respondent 
under its invoice number 6700, 400 cartons of lettuce, size 24’s, at 
$8.00 per carton, and 400 cartons of lettuce, size 30’s, at $5.00 per 
carton, plus $.65 per carton for vacuum cooling, or a total price of 
$5,720.00, f.o.b.. Contract destination was stated to be Springfield, 
Illinois. 

10. On May 19, 1983, complainant shipped the lettuce covered by 
finding 9 to respondent at Springfield, Illinois. The lettuce arrived 
at respondent’s place of business, in Springfield, Illinois, and the 
400 cartons of size 24’s lettuce were federally inspected on May 24, 
1988, at 3:15 p.m., while stacked on pallets in respondent’s cooler. 
The inspection showed the temperature of the product as 38°F. and 
the head leaves were stated to contain an average of 19% damage 
by Russet spotting and an average of 17% decay in the form of 
Gray Mold Rot and Bacterial Soft Rot mostly in early, some in ad- 
vanced stages. Respondent paid for the 400 cartons of size 30’s let- 
tuce at contract price and turned the 400 cartons of size 24’s let- 
tuce over to Humphrey’s Market, Springfield, Illinois, to sell. Hum- 
phrey’s Market resold 200 cartons of the lettuce for gross proceeds 
of $5.75 per carton on May 25, 175 cartons for gross proceeds of 
$7.25 per carton on May 25, and 25 cartons for gross proceeds of 
$9.25 per caton on May 24, 1983. Freight was deducted in the 
amount of $2.65 per carton, and brokerage in the amount of $.15 
per carton, and net proceeds were remitted to complainant in the 
amount of $1,530.00. 

11. The formal complaint was filed on December 1, 1983, which 
was within nine months after the causes of action herein accrued. 
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CONCLUSIONS 


Complainant seeks to recover the balance of the total purchase 
price of four partial truckloads of lettuce sold to respondent. Re- 
spondent alleges in defense to complainant’s claims that each of 
the four loads of lettuce was found to be abnormally deteriorated 
on arrival, and that complainant was promptly notified of this fact. 
Also respondent alleges that: 


the complainant acknowledged the breach of contract and 
accepted the rejection and requested the respondent to 
place the merchandise with a receiver for its account. In 
each instance, the receivers advised that they would 
handle the lettuce under the condition and proviso that 
they would have full protection and, since they were not 
set up to handle on consignment, that the receivers would 
not submit accounts of sales with the remittances. This 
procedure and condition was specifically agreed to in each 
instance by Mr. Ken Wolf and/or Bill Gheen [employees of 
complainant]. 


In addition, respondent alleges that: 


when dealing with the Springfield office of Lange, the 


Complainant . . . knew and agreed to the fact that the 
destination of any particular load shipped by Merrill to 
Springfield office of Lange would not necessarily be 
Springfield, Illinois, but to other destinations, normally 
within a 400 to 550 mile radius of Springfield, Illinois. 


Complainant denied these allegations. 

All of the documentation relative to the four shipments of lettuce 
affirms that the specified contract destination was Springfield, II- 
linos. Respondent had the burden of proving its allegation in 
regard to whether there was a wider area for the agreed contract 
destination, and we conclude that respondent has not met that 
burden. The suitable shipping condition rule, applicable in f.o.b. 
sales (see 7 CFR § 46.43(i) & (j)), requires that a commodity be 
placed free on board in suitable shipping condition and defines suit- 
able shipping condition to mean that the commodity, “at time of 
billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed 
upon between the parties.’ We have held in numerous instances 
that the suitable shipping condition warranty is not applicable 
where no destination is specified. See, B & L Produce v. Florance 
Distributing Co., 37 Agric. Dec. 78 (1978). We have also refused to 
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apply the warranty where shipment has been to a point substan- 
tially beyond the point specified in the contract of sale. Justice v. 
Eastern Potato Dealers, 30 Agric. Dec. 1352 (1971); Martin v. C. 
Basil Co., 30 Agric. Dec. 836 (1971); and United Packing Co. v. D. L. 
Piazza Co., 18 Agric. Dec. 161 (1957). However, where a car was di- 
verted to a point equidistant from shipping point the warranty was 
held to be applicable. Wm. Hedberg, Inc. v. Edison Veg. Growers, 
Inc., 10 Agric. Dec. 1000 (1951). In this case the destination to 
which the first three cars were diverted was not equidistant from 
the original contract destination, but approximately 150 miles 
beyond such destination, using the interstate highway system. This 
distance, however, would account for only a maximum of three 
hours additional transit time, and consequently the condition of 
the lettuce as shown by prompt federal inspections in Louisville, 
Kentucky, is relevant to show the condition which the commodity 
would have had at the original contract destination. See A.R. Let- 
tuce v. Senini, 15 Agric. Dec. 997 (1956); Pacific Coast Fruit v. Na- 
tional Produce Distributors, 14 Agric. Dec. 627 (1955); Corte & Sons 
v. Lerner & Son, 14 Agric. Dec. 320 (1955); and United Packing Co. 
v. Schoenburg, 13 Agric. Dec. 175 (1954). Under such circumstances 
the suitable shipping condition warranty is applicable. 

Considering each of the federal inspections taken in Louisville, 
Kentucky, and also the inspection of the fourth truckload of lettuce 
in Springfield, Illinois, it is evident that all of the lettuce was ab- 
normally deteriorated and, in the case of the three loads diverted 
to Louisville, would have been so deteriorated even had it been 
shipped to the original contract destination. In reaching this con- 
clusion we have considered both the temperatures and the transit 
time as to each truck, and have concluded that such temperatures 
and transit times were normal. 

Respondent has complicated the issues in this proceeding by al- 
leging that each load of lettuce was rejected at destination, and 
that such rejection was accepted by complainant. It is obvious that 
in the case of the first three shipments of lettuce, such lettuce was 
accepted by the receivers prior to any communication of rejection 
on the part of respondent since each of these loads was diverted 
from the original contract destination. See 7 CFR § 46.2(dd)(1). In 
addition there were other acts of acceptance prior to rejection. For 
instance, in a letter to the Department dated September 2, 1983 
(the contents of which were later sworn to), Wally Lampertz, re- 
spondent’s office manager, affirmed in relation to the first truck- 
load that “when I arrived at my office Monday morning, I contact- 
ed Bernie Kastor and found that the inspection was taken at 8:00 
a.m. and that there was 46% decay. Campisano refused delivery at 
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that time because of breach of contract.” Thus any communication 
of a rejection by respondent as to this truckload of lettuce must 
have been after 8:00 a.m. However, the inspection shows that the 
lettuce was in the warehouse of the receiver at 6:05 a.m. on that 
morning. We conclude that as to each of the first three loads of let- 
tuce respondent’s communication of a rejection to complainant was 
after acceptance, and therefore wrongful. 

As to the last load of lettuce it appears from the record that such 
load arrived at destination in Springfield, Illinois, on May 23, and 
was promptly reported by the receiver to respondent, and in turn 
by respondent to complainant, to have trouble. At this point it was 
agreed that an inspection should be obtained. Such inspection was 
obtained the following day at 3:15 p.m. in the warehouse of re- 
spondent’s receiver. An additional 400 cartons of size 30’s lettuce 
had previously been removed from the truck, and consequently the 
entire load of lettuce had been accepted by respondent. See 7 CFR 
§ 46.43(ii). Accordingly, the subsequent rejection of the 400 cartons 
of size 24’s lettuce was also wrongful. We also conclude from all of 
the evidence that respondent has failed to show that there was any 
acceptance of any of the rejections on the part of complainant. See 
Yokoyama Bros. v. Cal-Veg. Sales, 41 Agric. Dec. 535 (1982) and 
Dew-Gro, Inc. v. First National Supermarkets, Inc., PACA Docket 
No. 2-6145 (Nov. 10, 1983). 

Respondent contends that in the case of each of the shipments of 
lettuce a special agreement was made following its wrongful rejec- 
tion whereby complainant agreed that the lettuce could be resold 
without the necessity that any accounting be rendered. Complain- 
ant has denied this allegation, and we conclude on the basis of all 
of the evidence that this was not the agreement between the par- 
ties. 

Since we have previously concluded that there was a breach of 
contract by complainant in regard to each of the shipments of let- 
tuce, it only remains to be determined whether respondent has 
demonstrated damages resulting from each breach. The accounting 
data submitted by respondent as to the first two loads of lettuce is 
principally of a second hand nature (i.e. consisting of recaps made 
by respondent rather than actual accountings rendered by May- 
field Produce or Campisano Fruit Co., the firms actually responsi- 
ble for the reselling of the lettuce) and consequently such data 
cannot be used by us as a basis for computing respondent’s dam- 
ages. As to the second load the file does contain a letter from May- 
field Produce dated June 16, 1983, claiming that 315 cartons of the 
lettuce were sold for $7.00 per carton and 60 cartons of the lettuce 
were sold for $6.00 per carton. However, there is no indication in 
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the letter when these sales took place, and consequently, the letter 
does not qualify as an accounting. Sunkist Growers v. Fishman 
Produce, 41 Agric. Dec. 137 (1982). Respondent returned a balance 
of $8.75 to complainant on the first load of lettuce. This lettuce had 
an invoice price of $3,491.25, and we conclude that respondent is 
liable to complainant for the balance of such invoice price, or 
$3,482.50. The second load of lettuce contained 300 cartons as to 
which there was no complaint and as to which respondent paid 
complainant the full invoice price, or $2,595.00. However, respond- 
ent remitted only $693.75 on the remaining 375 cartons of lettuce. 
We conclude that respondent is liable to complainant for the re- 
mainder of the invoice price on this lettuce, or $2,235.00. 

As to the third load of lettuce (invoice #6673) respondent sub- 
mitted a letter from Mayfield Produce stating that the entire 597 
cartons were sold on May 28, 1983, to Red Pucket for $4.50 per 
carton. In addition, Mayfield Produce Co., Inc.’s bill of sale to Red 
Pucket was also submitted in evidence. This data is sufficient as a 
reflection of the value of the lettuce received by respondent. The 
Uniform Commercial Code, section 2-714, provides in relevant part 
that the measure of damages for breach of warranty in regard to 
accepted goods is the difference at the time and place of acceptance 
between the value of the goods accepted and the value they would 
have had if they had been as warranted. We will accept the gross 
proceeds of the resale, or $2,686.50, as the value of the lettuce re- 
ceived. With respect to the value which the lettuce would have had 
if it had met contract specifications neither party submitted copies 
of Market News Service reports, and we therefore will accept the 
contract price of $5,164.05, plus freight in the amount of $3.00 per 
carton, or $1,791.00, making a total value at destination, if the 
produce had been as specified, of $6,955.05. The difference between 
these two amounts is $4,258.55. In addition, respondent should be 
allowed as incidental damages the handling charge in the amount 
of $.50 per carton, or $298.50, charged by Mayfield Produce. We 
will not allow the storage charges in the amount of $.25 per carton 
deducted by Mayfield Produce, nor is there any basis for allowing 
the brokerage fee in the amount of $89.55 deducted by respondent. 
Respondent’s total damages as to this load amount of $4,557.05. 
Since respondent accepted this load of lettuce respondent is liable 
to complainant for the full purchase price thereof, or $5,164.05, less 
its damages in the amount of $4,557.05, or a net amount of $607.00. 
Respondent has already paid complainant $358.20 as to this load, 
which leaves a balance still due and owing of $248.80. 

Respondent submitted sale slips from Humphrey’s Market cover- 
ing the 400 cartons of lettuce shipped on May 19, which were found 
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to be abnormally deteriorated on arrival. These sale slips show 200 
cartons sold at $5.75, 175 cartons at $7.25, and 25 cartons at $9.25, 
or gross proceeds in the total amount of $2,650.00. These sales took 
place on May 24, and May 25, 1983, and we conclude that they re- 
flect the value of the lettuce actually received by respondent. The 
value the lettuce would have had if it had been as warranted is 
shown by the invoice price for these 400 cartons of lettuce at $8.65 
per carton, or $3,460.00, plus freight in the amount of $1,060.00, or 
a total of $4,120.00. Subtracting the gross proceeds of $2,650.00 
from this amount leaves $1,870.00 as respondent’s basic damages. 
Respondent also sought to claim brokerage in the amount of $60.00, 
which, of course, cannot be allowed. Since respondent accepted the 
400 cartons of lettuce it became liable to complainant for the full 
purchase price thereof, or $3,460.00. Deducting respondent’s dam- 
ages of $1,870.00 from this amount leaves $1,590.00 as the amount 
owed by respondent to complainant. Of this amount respondent has 
already paid complainant $1,530.00, which leaves $60.00 still due 
and owing to complainant on this load. Respondent has already 
paid complainant at the full invoice price for the other 400 cartons 
of lettuce shipped on this load. 

The total amount which we have found to be still due and owing 
from respondent to complainant on all of the loads is $6,026.30. Re- 
spondent’s failure to pay complainant this amount is a violation of 
section 2 of the Act for which reparation should be awarded to 
complainant with interest. 

Respondent’s counterclaim was based upon an allegation of lost 
profits in regard to the four shipments of lettuce. However, re- 
spondent failed to submit evidence that it had sold the lettuce at 
the prices alleged, prior to its purchase of such lettuce from com- 
plainant, or that complainant knew of such sales. Accordingly, 
damages for lost profits cannot be awarded. See Ruby Robinson Co. 
v. Belson, 37 Agric. Dec. 185 (1978). The counterclaim should be dis- 
missed. 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant, as reparation $6,026.30, with interest thereon 
at the rate of 13% per annum from June 1, 1983, until paid. 

The counterclaim is dismissed. 
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SYRACUSE AND JENKINS PRODUCE Co., INC. v. GEORGE J. TURKE d/b/ 
a Tropic Kinc Groves a/t/a SitvER Patm Groves, PACA 
Docket No. 2-6542. Decided May 15, 1985. 


Failure to pay—Order. 


Respondent accepted loads of corn and failed to voice a timely complaint, and failed 
to prove any breach of contract on part of complainant. Respondent is liable to com- 
plainant for full purchase price, $10,107.90 with 13% interest from July 1, 1983, 
until paid. 


Complainant, pro se. 
Respondent, pro se. 


George S. Whitten, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
formal complaint was filed on January 23, 1984, in which complain- 
ant sought reparation in the amount of $4,915.25, alleged to be the 
balance of the purchase price of two shipments of fresh corn sold to 
respondent and shipped in interstate commerce. On March 12, 
1984, complainant filed an amended complaint seeking reparation 
for the entire invoice price of the two shipments of corn, or 
$10,107.90. The amended complaint alleged that a check given by 
respondent in partial payment had been returned by respondent’s 
bank due to the closing of the account. 

A copy of the formal complaint, the amended formal complaint, 
and a copy of the Department’s report of investigation were served 
upon respondent. A copy of the report of investigation was also 
served upon complainant. Respondent filed an answer to the 
formal complaint and the amended formal complaint in which it 
was admitted that the check previously given in partial payment 
had not cleared respondent’s bank due to the account being closed. 
However, respondent’s answer raised defenses to the complaint and 
denied that any amount, above that tendered in the returned 
check, was due and owing to complainant. 

Since the amount involved herein does not exceed $15,000.00, the 
shortened method of procedure provided section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evi- 
dence herein, as is the Department’s report of investigation. In ad- 
dition the parties were given the opportunity to file evidence in the 
form of sworn statements, however, neither party did so. Neither 
party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Syracuse & Jenkins Produce Co., Inc., is a corpo- 
ration whose address is P.O. Box 2121, Naranja, Florida. 

2. Respondent, George J. Turke, is an individual doing business 
as Tropic King Groves and also doing business as Silver Palm 
Groves. Respondent’s address is P.O. Box 560074, Miami, Florida. 
At the time of the transactions involved herein respondent was li- 
censed under the Act. 

3. On or about May 26, 1983, complainant sold to respondent one 
truckload containing 1,100 crates of yellow corn, at $4.50 per crate, 
f.o.b., plus ice in the amount of $103.95, or a total invoice price of 
$5,053.95. 

4. The corn was shipped on May 26, 1983, on a truck secured 
through Frank Bruno and driven by Charles Blanton. The contract 
destination was Wakefern Food Corporation in Elizabeth, New 
Jersey. The truck arrived on May 31, 1983, at Elizabeth, New 
Jersey and was rejected by respondent’s buyer. The truck was then 
taken to the place of business of McDonnell & Blankford, Inc., in 
Jessup, Maryland, where it was sold for the account of Frank 
Bruno. 

5. McDonnell & Blankford, Inc., issued an accounting on June 2, 
1983, showing gross proceeds from the resale of the 1,100 crates of 
yellow corn in the total amount of $6,041.25. From this figure 
McDonnell & Blankford, Inc., subtracted freight in the amount of 
$2,090.00, drayage in the amount of $705.75, and selling charges in 
the amount of $724.95, and remitted net proceeds in the amount of 
$2,520.55. 

6. On or about May 27, 1983, complainant sold to respondent one 
truckload containing 1,100 crates of yellow corn at $4.50 per crate, 
f.o.b. The contract destination was: 300 crates to John DiGiacomo 
in Philadelphia, Pennsylvania, and 800 crates to D’Arrigo Bros. Co. 
in New York. 

7. On or about May 27, 1983, complainant shipped the 1,100 
crates of corn to respondent’s customers in Philadelphia and New 
York. The corn arrived on or about May 31, 1983. On that date, at 
1:40 p.m., a federal inspection was made at the place of business of 
John DiGiacomo covering 125 crates of yellow kernel sweet corn in 
wire bound crates with no distinguishing marks. The temperature 
of the product was shown as 47°F to 48°F in various locations. The 
inspection showed the following condition factors: 


Husks mostly fresh and good green color, some dry and 
turning brown. Kernels plump and milky. Damage by in- 
dented kernels average 3%. Worm damage (live worms 
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present) from 4 to 8%, average 6%. Decay from 12 to 20%, 
average 16% Bacterial Soft Rot in various stages including 
13% affecting silks, remainder kernels and/or cobs. 


The corn was stated to fail to grade U.S. No. 1 only on account of 
condition. The 800 crates of corn which went to D’Arrigo Bros. in 
New York were federally inspected on May 31, 19838, at 2:50 p.m. 
while stacked in the receiver’s warehouse. Temperatures were 
stated to be 40° to 41°F. and condition was noted to be as follows: 


Husks fresh and generally green color. Kernels plump 
and milky. 4 to 10% in most samples, none in many, aver- 
age 5% damage by yellow to brown discoloration of husks. 
4 to 10% in most samples, none in many, average 4% 
decay affecting silks, being slick and slimy. No decay in 
kernels. 


8. John DiGiacomo, Inc., rendered an accounting dated June 7, 
1983, showing gross proceeds for 300 crates of corn as $1,632.50. De- 
ductions were as follows: Inspection $35.00; handling $30.00; and 
commission $228.55. Net Proceeds remitted were $1,338.95. 

9. The D’Arrigo Bros. Co. of New York, Inc., rendered an ac- 
counting showing 800 cartons of corn sold for the account of Silver 


Palm Groves between May 31, and June 6, 1983, for gross proceeds 
of $3,939.00. Deductions were as follows: freight $1,600.00; terminal 
$12.00; handling $120.00; commission at 15% $590.85; and inspec- 
tion $33.00. Net proceeds were remitted in the amount of $1,583.15. 

10. An informal complaint was filed on August 10, 1983, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant alleges that the two loads of corn were sold to re- 
spondent on a f.o.b. basis. The original complaint alleged that the 
contract destination of the sale was respondent’s place of business 
in Miami, Florida. However, in the amended complaint complain- 
ant alleges that the corn was to be delivered to respondent’s cus- 
tomers in Jessup, Maryland, Philadelphia, Pennsylvania, and New 
York, New York. We have concluded that the contract destinations 
for each load were as stated in the findings of fact and that com- 
plainant was aware of such destinations at time of shipment. 

Respondent contends that it acted as a broker relative to the two 
loads of corn and was not the purchaser thereof. However, a 
number of considerations have led us to the conclusion that re- 
spondent did purchase the corn. First, complainant’s invoices show 
respondent as purchaser of both loads. There is nothing in the 
record to indicate that respondent ever objected to these invoices in 
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a timely fashion. Second, although respondent claims to have been 
a broker relative to the two corn transactions, the record nowhere 
contains copies of any broker’s memorandums of sale. Third, the 
instructions given by the truck broker, Frank Bruno, relative to 
the first load of corn show that such corn was received from 
“Silver Palm Groves.” Fourth, the accountings of John DiGiacomo 
and D’Arrigo Bros. show that the corn covered by such accountings 
was sold for the account of respondent. Fifth, the inspection certifi- 
cate covering the 125 crates of corn in Philadelphia shows that the 
shipper was respondent. In summary, all of the documentary evi- 
dence strongly indicates that respondent took title to the corn and 
there is no documentary evidence which indicates to the contrary. 

There is no evidence in the record to show that respondent com- 
municated any timely rejection to complainant. We therefore con- 
clude that respondent accepted both loads of corn and thus became 
liable to complainant for the full purchase price thereof, less any 
damages resulting from any breach of contract proven by respond- 
ent. 

As additional defenses to the complaint respondent contends that 
complainant breached the contract in several respects. Respondent 
states that the corn was sold on an U.S. No. 1 basis, but was not in 
fact U.S. No. 1; that the load of corn destined for Philadelphia and 
New York was supposed to arrive on May 28, 1983, but did not 
arrive until May 31, 1983; and that all of the corn was in poor con- 
dition on arrival and in breach of contract. 

First, as to respondent’s contention that the contract called for 
U.S. No. 1 corn, we note that none of the documentation relative to 
the corn so indicates. We have concluded that the contract called 
for no grade corn. 

As to respondent’s contention concerning the time of arrival, no- 
where do we find that respondent alleges that the loads were not 
shipped on May 26, and May 27, or that a different shipping date 
was called for in the contract. Instead, respondent alleges that the 
arrival was May 31, 1983, rather than May 28, 1983, and that this 
was not satisfactory because the receivers in New York and Phila- 
delphia needed the corn by the 28th for the Memorial Day week- 
end. We can only comment that in a f.o.b. sale any delay in transit 
would be the responsibility, of respondent and not of complainant. 

As to respondent’s contention that the corn arrived in poor con- 
dition there are several problems. The load which was shipped on 
the 26th of May, and which was finally delivered to McDonnell and 
Blankford, Inc., in Jessup, Maryland, was not federally inspected 
(at least the record contains no evidence of any such inspection). In 
the absence of any inspection respondent has failed to prove that 
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there was any breach of contract relative to this load of corn. O. D. 
Huff, Jr. Inc. v. Pagano & Sons, 21 Agric. Dec. 385 (1962). As to the 
second load of corn there were two federal inspections. The inspec- 
tion applicable to the 800 cartons of corn handled by D’Arrigo Bros. 
in New York shows that, considering the time in transit this corn 
met the terms of the contract. The inspection of the corn in Phila- 
delphia covers only 125 out of 300 crates of corn, and in addition 
such inspection took place in the receiver’s warehouse, and there 
were no distinguishing marks on the crates which would have 
maintained the identity of the corn. In addition such inspection 
shows temperatures of 47° to 48°, which is too high for corn. Al- 
though respondent contended that there was a failure on the part 
of the complainant to place ice on some of the corn, this contention 
is obviously related to the load of corn shipped on the 26th, and has 
no reference to the load shipped on the 27th. Consequently, the 
temperatures disclosed by the inspection in Philadelphia must be 
taken as indicative of abnormal transportation services and condi- 
tions which would void the warranty of suitable shipping condition 
as to such corn. See Dave Walsh v. Rozak’s, 39 Agric. Dec. 281 
(1980). 

In summary, we conclude that respondent purchased the two 
loads of corn and accepted such loads at destination by failing to 
communicate any timely rejection to complainant, and has failed to 
prove any breach of contract on the part of complainant. Accord- 
ingly, respondent is liable to complainant for the full purchase 
price of the two loads of corn, or $10,107.90, none of which has been 
paid. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, $10,107.90, with interest thereon at the rate of 13 
percent per annum from July 1, 1983, until paid. 


REGENCY PACKING ComMPANY, INC. v. GRAYSON E. Lewis d/b/a 
Tomato or VA, PACA Docket No. 2-6601, Decided May 15, 
1985. 


Respondent failed to pay for produce delivered by complainant and claimed not to 
be personally responsible for the debt since the transaction took place between com- 
plainant and a corporation. Respondent’s licensing indicates that he is in fact doing 
business as an individual for a corporation and is therefore personally liable for the 
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debt. The order is that respondent shall pay $15,640.00 at 13% interest from Feb. 1, 
1984 until paid. 


Complainant, pro se. 
John C. Baker, Esquire, Surrey, VA, for respondent. 


Edward M. Silverstein, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $15,640.00 in connection with 
two transactions in interstate commerce involving the shipment of 
tomatoes, a perishable agricultural commodity. 

A copy of the report of investigation was served upon each of the 
parties. Respondent was also served with a copy of the formal com- 
plaint, and filed an answer thereto denying any liability to com- 
plainant. 

Although the amount claimed as damages in the complaint ex- 
ceeds $15,000.00, the parties have waived oral hearing and, there- 


fore, the shortened procedure provided in section 47.20 of the Rules 
of Practice (7 CFR § 47.20) was followed. Under this procedure the 
verified pleadings of the parties are considered a part of the evi- 
dence in the case, as is the Department's report of investigation. In 
addition, the parties were given the opportunity to submit further 
evidence in the form of verified statements, however, neither party 
submitted any such statement. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Regency Packing Company, Inc., is a corporation 
whose mailing address is 1230 Immokalee Road, Naples, Florida 
33940. 

2. Respondent, Grayson Lewis, is an individual doing business as 
Tomato of VA, whose mailing address is 2555-S Crater Road, Pe- 
tersburg, Virginia 23805. At all material times, respondent was li- 
censed under the Act. 

3. On December 19, 1983, in the course of interstate commerce, 
compiainant sold to the respondent one truckload of tomatoes as 
follows: 504 cartons, 5 x6 large, U.S. combination grade, at $5.00 
per carton ($2,520.00), and 936 cartons, 6 x6, large, U.S. combina- 
tion grade, at $3.00 per carton (2,808.00), plus 15 cents per carton 
for palletizing ($216.00), for a total agreed f.o.b. price of $5,544.00. 
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4, On January 4, 1984, in the course of interstate commerce, com- 
plainant sold to the respondent one truckload of tomatoes as fol- 
lows: 648 cartons, 5 x6, large, Regal Brand, at $9.00 per carton 
($5,832), 648 cartons, 6 x6, Regal Brand, at $8.00 per carton 
($5,184.00), 144 cartons, 6 <7, Regal Brand, at $6.00 per carton 
($864.00), plus 15 cents per carton for palletizing ($216.00), for a 
total agreed f.o.b. price of $12,096.00. 

5. On December 19, 1983, and January 4, 1984, the complainant 
shipped from loading points in Florida to respondent in Virginia 
the subject loads of tomatoes. Upon receipt thereof the respondent 
accepted them. 

6. The formal complaint was filed on June 7, 1984, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


The sole dispositive issue in this case is whether the respondent, 
as an individual, made the purchases as alleged by the complain- 
ant. Respondent claims that he never purchased any tomatoes from 
the complainant as an individual doing business as Tomato of VA. 
Rather, he claims that the purchases were made by a corporation, 
Tomato of VA, Inc. However, the Department’s license records re- 
flect that he was licensed as an individual doing business as 
Tomato of VA,! and that no corporation named Tomato of VA, 
Inc., was licensed to do business under the Act at the relevant 
time. Thus, there is no evidence in this record that any such corpo- 
ration existed and was doing business under the Act at the time of 
the transactions. In view of the above, we hold the complainant has 
satisfied its burden of proving that the transactions were between 
it and the respondent. The respondent’s acceptance of the tomatoes 
and his failure to pay the complainant the amount of $15,640.00 is 
a violation of section 2 of the Act for which reparation plus interest 
should be awarded. 

In his answer, the respondent raises an issue as to the alleged 
poor condition in which he received the tomatoes. However, he has 
not provided any evidence, such as an inspection certificate, by 
which to prove that the tomatoes were in the condition reflected in 
his answer. He has, therefore, failed to prove that the tomatoes 
were damaged when he received them. 


1 That the complainant in filing its complaint used the name Tomatoes of Virgin- 
ia seems an insignificant difference. 
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ORDER 


Within thirty days from the date of this order, respondent shall 
pay complainant $15,640.00, as reparation, with interest thereon at 
the rate of 13 percent per annum from February 1, 1984, until 
paid. 


JoHN K. Harmon d/b/a HARMON COMPANY PRODUCE v. A. LEVY 
Dist. Co., Inc., PACA Docket No. 2-6648. Decided May 15, 
1985. 


Failure to pay—Decision. 


Complainant sold lettuce to respondent on an FOB basis. Respondent then sold this 
lettuce on consignment to another vendor, and did not pay complainant the differ- 
ence between the two prices. Complainant alleged that the respondent had no con- 
signment agreement, but was unable to provide evidence that would prove this. Re- 
spondent was ordered to pay complainant $190.22 with interest of 18% per annum 
from Feb. 1, 1984. 


Complainant, pro se. 
Respondent, pro se. 


A. Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 USC § 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $6,010.00 in con- 
nection with a shipment of lettuce in interstate and foreign com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs, but elected not to do so. 





HARMON COMPANY PRODUCE v. A. LEVY DIST. CO. 
Volume 44, Number 3 


FINDINGS OF FACT 


1. Complainant, John K. Harmon d/b/a Harmon Company 
Produce, is an individual whose address is 3821 E. Bronco Trail, 
Phoenix, Arizona. 

2. Respondent, A. Levy Dist. Co., Inc., is a corporation whose ad- 
dress is 1559 W. Shaw Avenue, Fresno, California. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 

3. On November 29, 1983, complainant sold to respondent, for de- 
livery to B&G Vetere Wholesale Ltd., Toronto, Ontario, Canada 
(hereinafter, “B&G Vetere’), 850 cartons of lettuce for $7.00 per 
carton plus $595.00 cooling, $31.00 for a shipping point inspection, 
and $22.50 for a recording instrument, for a total of $6,598.50, f.o.b. 

4. On November 30, 1983, complainant prepared an invoice re- 
flecting the information set forth in Finding of Fact 3 above, but 
stating that B&G Vetere was the buyer. The invoice price also in- 
cluded a $42.50 charge for respondent’s brokerage. Complainant 
sent this invoice to B&G Vetere. Respondent contacted complain- 
ant’s salesman, Bob Ewing, and told him that the invoice was in 
error, as respondent had purchased the lettuce. Respondent told 
Mr. Ewing that B&G Vetere was returning the invoice. 

5. Complainant had the lettuce federally inspected at shipping 
point on November 29, 1983, where it was found to be 85% U.S. No. 
1 quality. Complainant then shipped the lettuce to B&G Vetere, 
and it arrived sometime during the first week of December 1983. 

6. Upon arrival of the lettuce, respondent’s president, Arthur 
Levy, contacted complainant’s salesman, Mr. Ewing, and told him 
that there were condition problems with the lettuce. Mr. Ewing au- 
thorized respondent to handle the lettuce on consignment. 

7. On December 6, 1983, B&G Vetere had the lettuce inspected 
by the Canadian Department of Agriculture. It found as follows, in 
relevant part: 


WHERE INSPECTED In applicant’s whse .. . . 
NO. AND KIND OF PKGS. 850 ctns. 


* * * * * * * 


PRODUCT (TOP) 3°C OUTSIDE 2°C WAREHOUSE 3°C. 


CONDITION OF VEHICLE, LOAD, PKGS. AND PACK 
Produce piled various rows and layers on skids. Clean con- 
tainers in good order. 
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CONDITION Decay affecting 1 to 3 head leaves average 
12% range nil to 25%. Crushed midribs affecting from 3 to 
6 mostly 3 to 4 head leaves average 23% range 8% to 50% 
generally accompanied by reddish-brown discoloration. 
Yellow to brown discoloration affecting 3 to 4 head leaves 
average 13% range 4% to 25%. Damage from tipburn av- 
erage 4% range nil to 17%. Crushed heads average 5% 
range nil to 17%. Inspect injury affecting 3 to 4 head 
leaves average 5% range nil to 21%. 


8. Respondent consigned the lettuce to B&G Vetere, which ren- 
dered an account of sales to respondent dated January 3, 1984. The 
account of sales reads, in relevant part, as follows: 


SALES CDN LETTUCE 


120 at 7.00 840.00 
60 at 6.50 390.00 
162 at 6.00 972.00 
50 at 5.50 275.00 
299 at 5.00 1,495.00 
117 at 4.00 468.00 
42 dumped 


850 crtns $4,444.00 


EXPENSES 


Freight at 26% exchange 
Inspection 

Customs 

Market Entry 
Commission at 12.5% 


Total Sales CDN 

Less Expenses CDN 

Net Return CDN 

Less U.S. Exchange at 26% 
Net Return U.S. 


2,891.70 
11.10 
9.00 
17.50 


555.00 


$3,484.30 


4,440.00 
3,484.30 
955.70 
197.20 
758.50 


9. On February 6, 1984, respondent sent complainant a statement 
showing that resale of the 850 cartons of lettuce had brought 
$758.50. From this, respondent deducted $27.50 for commission, for 
a total of $631.00 in net proceeds. 

10. A formal complaint was filed on June 8, 1984, which was 
within nine months from when the alleged cause of action herein 
accrued. 
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CONCLUSIONS 


Complainant alleges that respondent is liable as a broker for the 
difference between the contract price of $6,641.00 for 850 cartons of 
lettuce which complainant sold to B&G Vetere Wholesale Ltd., To- 
ronto, Ontario, Canada (hereinafter “B&G Vetere’), and the 
$631.00 paid complainant by B&G Vetere through respondent, or 
$6,010.00. Complainant claims that respondent acted without its 
permission in billing B&G Vetere and authorizing the Canadian 
firm to handle the lettuce on consignment. Respondent denies li- 
ability, insisting that it bought the lettuce from complainant for 
shipment to B&G Vetere. Respondent contends further that it re- 
ceived specific authorization from complainant to handle the let- 
tuce on consignment when it arrived in poor condition. 

The first question to be decided is whether respondent was the 
broker in the sale of the lettuce from complainant to B&G Vetere, 
as complainant alleges, or actually bought the lettuce from com- 
plainant with shipment to be made to B&G Vetere, as claimed by 
respondent. Complainant, as the moving party herein, has the 
burden of proving the contract terms, respondent’s breach thereof, 
and the resulting damages by a preponderance of the evidence. 
New York Produce Trade Association, Inc. v. Sidney Sandler, 32 
Agric. Dec. 702 (1973). The only evidence identifying respondent as 
the broker is complainant’s invoice, which shows B&G Vetere as 
the buyer and includes a $42.50 charge for ‘“Brokerage—Art Levy”’. 
Respondent claims in its sworn answer that it called this error in 
billing to the attention of complainant’s salesman, Bob Ewing, and 
told Mr. Ewing that B&G Vetere was forwarding the invoice to re- 
spondent. The evidence does not contain a statement by Mr. Ewing 
disputing respondent’s allegations. It is also significant that a bro- 
ker’s confirmation of sale was never issued by respondent. Based 
on these factors, we conclude that complainant has failed to sus- 
tain its burden of proving that respondent was the broker, and we 
find that respondent purchased the lettuce from complainant with 
shipment to B&G Vetere. 

The next issue concerns respondent’s allegation that complainant 
authorized a change in the contract terms from an f.o.b. sale to a 
consignment. Respondent has the burden of proving such allegation 
by a preponderance of the evidence. American Banana Co., Inc. v. 
Marvin Gray, 41 Agric. Dec. 539 (1982). In respondent’s sworn 
answer its president, Arthur Levy, alleges that complainant was in- 
formed that either respondent would submit an account of sales, or 
complainant could divert the load elsewhere, and asserts that com- 
plainant agreed to an account of sales. In a March 19, 1984, letter 
to the Department, Mr. Levy states that the lettuce was inspected 
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upon arrival at B&G Vetere and that complainant’s Mr. Ewing was 
told that respondent would not accept the load without full protec- 
tion. According to Mr. Levy, Mr. Ewing told him to work the load 
as best he could. In letters to the Department dated February 29, 
1984, and April 10, 1984, complainant’s Rose Harmon states that 
Mr. Levy spoke with complainant’s salesman, Mr. Ewing, about the 
problems concerning the lettuce and that Mr. Ewing proposed an 
allowance of from $.50 to $1.00 per carton. This position is basically 
restated in complainant’s verified complaint, signed by John K. 
Harmon, complainant’s owner. However, there is no statement 
from Mr. Ewing concerning the content of his conversation with 
Mr. Levy. Therefore, complainant’s version of what allegedly tran- 
spired during this conversation is hearsay and lacks credibility in 
comparison with Mr. Levy’s account of such conversation. We must 
conclude that respondent has sustained its burden of proving that 
complainant authorized respondent to handle the lettuce on con- 
signment. 

Respondent apparently reconsigned the lettuce to B&G Vetere, 
obtained $758.50 in net proceeds, and deducted $127.50 in commis- 
sion, remitting to complainant $631.00. As respondent did not make 
the resale but employed B&G Vetere to do so, respondent was not 
entitled to deduct the $127.50 in commission. According to the ac- 
count of sales submitted by B&G Vetere (Finding of Fact 8), 42 car- 
tons were dumped and the remaining 808 cartons were sold for 
$4,440.00 in Canadian dollars. From this B&G Vetere deducted ex- 
penses for freight of $2,891.70, inspection of $11.10, customs of 
$9.00, market entry of $17.50, and commission of $555.00, totalling 
$3,484.30. The net proceeds were, therefore, $4,440.00 less $3,484.30, 
or $955.70 in Canadian dollars. This resulted in $758.50 in United 
States money after deducting 26% based on the applicable rate of 
exchange. We accept this account of sales, except for the deduction 
for the inspection fee, which is considered part of the cost of ob- 
taining evidence. (Indian Trail Produce Shippers, Inc. v. A. Mez- 
vinsky Stores, Inc., 25 Agric. Dec. 559 (1966)), and the custom and 
market entry fees, since such fees were incurred in connection with 
the transaction between respondent and B&G Vetere, not respond- 
ent and complainant. Therefore, the deductions of B&G Vetere to- 
taling $27.60, or $20.22 in United States dollars, will not be al- 
lowed. In complainant’s invoice, complainant has subtractd $42.50 
for brokerage. As we have concluded that respondent bought the 
lettuce, respondent is not entitled to the $42.50 brokerage fee. 
Therefore, respondent is liable to complainant for unwarranted de- 
ductions of $127.50, $20.22, and $42.50, for a total of $199.22. Re- 
spondent’s failure to pay complainant this amount is a violation of 
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section 2 of the Act, for which reparation should be awarded, with 
interest. 


ORDER 


Within thirty (80) days from the date of this order, respondent 
shall pay to complainant, as reparation, $190.22, with interest 
thereon at the rate of 13% per annum from February 1, 1984, until 
paid. 


P-R Farms SALES AND Export, INc. v. West Coast PRODUCE SALES, 
Inc., PACA Docket No. 2-6763. Decided May 16, 1985. 


Failure to pay—Order. 


Decision by Donald A. Campbell, Judicial Officer. 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,937.50 in con- 
nection with a shipment of mixed fruit in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an order without further procedure is ap- 
propriate, pursuant to section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 

Complainant, P-R Farms Sales and Export, Inc. is a corporation 
whose mailing address is 2917 East Shepherd Avenue, Clovis, Cali- 
fornia 93612. Respondent, West Coast Produce Sales, Inc., is a cor- 
poration whose mailing address is P.O. Box 3072, Visalia, Califor- 
nia 93278. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $3,957.50. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as reparation, 
$3,937.50, with interest thereon at the rate of 13 percent per 
annum from October 1, 1984, until paid. 
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O. P. Murpuy Propuce Co., Inc., d/b/a O. P. Murpuy & Sons v. 
EMERSON H. E..iott, d/b/a EMERSON ELLIOTT PRropucE, PACA 
Docket No. 2-6770. Decided May 16, 1985. 


Failure to pay—Order. 


Decision by Donald A. Campbell, Judicial Officer. 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $8,444.00 in con- 
nection with a shipment of tomatoes in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an order without further procedure is ap- 
propriate, pursuant to section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 

Complainant, O. P. Murphy Produce Co., Inc., is a corporation 
doing business as O. P. Murphy & Sons whose mailing address is 
P.O. Box 548, Soledad, California 93960. Respondent, Emerson H. 
Elliott, is an individual doing business as Emerson Elliott Produce 
whose mailing address is P.O. Box 745, Casselberry, Florida 32707. 
At the time of the transaction involved herein, respondent was li- 
censed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $8,444.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as_ reparation, 
$8,444.00, with interest thereon at the rate of 13 percent per 
annum from October 1, 1984, until paid. 
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SaRaATOGA DistripuTors v. BRICE BROTHERS, INc., PACA Docket No. 
2-6499. Decided May 16, 1985. 


Failure to pay—Decision. 


Complainant, pro se. 
Respondent, pro se. 


George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in connection with five shipments of 
mixed produce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant in connection with four of the 
shipments of mixed produce. 

The amount claimed in the formal complaint does not exceed 
$15,000.00. Therefore, the shortened procedure provided in section 
47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. Under 
this procedure, the verified pleadings of the parties are considered 
a part of the evidence herein, as is the Department’s report of in- 
vestigation. In addition, the parties were given the opportunity to 
file evidence in the form of sworn statements. Complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Tommy M. Brown 
and Timothy X. Colin, doing business as Saratoga Distributors, 
whose address is P.O. Box 2336, Saratoga, California. 

2. Respondent, Brice Bros., Inc., is a corporation whose address is 
Golden Gate Produce Terminal, 131 Terminal Court, Building 40E- 
40D, South San Francisco, California. At the time of the transac- 
tions involved herein respondent was licensed under the Act. 

3. On or about March 3, 1983, complainant sold to respondent 90 
cartons of cherry tomatoes at $13.45 per carton, or $1,210.50, on a 
delivered basis. 

4. On or about March 3, 1983, complainant shipped the 90 car- 
tons of cherry tomatoes mentioned above from loading point in Ari- 
zona to respondent in South San Francisco, California. The toma- 
toes were accepted by respondent on arrival, and respondent has 
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paid complainant $832.50, leaving a balance due of $378.00. Com- 
plainant is claiming only $373.50 of this amount in this proceeding. 

5. On or about March 29, 1983, complainant sold to respondent 
66 flats of 5 x5 tomatoes at $11.75, or a total price of $775.50 deliv- 
ered. 

6. On or about March 29, 1983, complainant shipped the produce 
covered by Finding of Fact 5 from loading point in Arizona to re- 
spondent in South San Francisco. Respondent accepted the produce 
on arrival and complainant and respondent agreed to an adjust- 
ment of $1.00 per package for market decline. Respondent has paid 
complainant $491.70, leaving a balance due to complainant of 
$217.80. 

7. On or about April 8, 1983, complainant sold to respondent one 
pallet (consisting of 42 cartons) of size 30 cantaloupes at $23.50 per 
carton delivered and two pallets (84 cartons) of size 24 cantaloupes 
at a delivered price. 

8. On or about April 8, 1983, complainant shipped from loading 
point in Arizona to respondent in South San Francisco, California, 
three pallets of size 30 cantaloupes. Respondent accepted these can- 
taloupes on arrival on April 11, 1983, and complainant invoiced re- 
spondent for all of the cantaloupes at $23.50, or a total of $2,961.00. 
Respondent paid complainant $705.00 for the cantaloupes on June 
15, 1983. Federal-State Market News reports for the San Francisco 
wholesale market for April 11, 1983, show size 24 cantaloupes sell- 
ing for $31.00 to $33.00, and size 30 cantaloupes selling for $27.00 to 
$31.00. 

9. On or about April 15, 1983, complainant sold to respondent 66 
flats of 5 x5 tomatoes at $11.75; 198 flats of 5 x6 tomatoes at 
$11.75; 216 lugs of 6 x6 tomatoes at $13.95; 90 flats of cherry toma- 
toes at $7.40; and 32 wire bound containers of squash at $12.55; or 
a total price of $7,182.80 delivered. 

10. On or about April 15, 1983, complainant shipped from loading 
point in Arizona to respondent in South San Francisco, California, 
the mixed produce covered by Finding of Fact 9. Respondent ac- 
cepted this produce on arrival and on June 15, 1983, paid complain- 
ant $5,155.20 for such produce. There remains a balance due and 
owing from respondent to complainant of $2,027.60. 

11. On or about April 21, 1983, complainant sold to respondent 72 
wire bound cartons of squash at $13.60; 66 flats of 5 x6 tomatoes 
at $13.75; 198 flats of size 5 x6 tomatoes at $13.75; and 108 lugs of 
size 6 x6 tomatoes at $13.95, or a total of $6,115.80 delivered. 

12. On or about April 21, 1983, complainant shipped from loading 
point in Arizona to respondent in South San Francisco, California, 
the mixed produce covered by Finding of Fact 11. Respondent ac- 
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cepted the produce upon arrival at destination, and on April 25, 
1983, at 11:00 a.m., the tomatoes were subjected to federal inspec- 
tion. Such inspection showed that the 5 x6 tomatoes contained 
grade defects ranging from 4 to 22%, average 14% damage by sun 
scald, misshapen, scars and insect damage, including 2% serious 
damage, and such tomatoes were stated to have the following con- 
dition: “Average approximately 10% green and breaking, 50% 
turning and pink, 35% light red and red. Average 1% soft. Decay 
average 2%, Bacterial Soft Rot in initial stages.” The size 6 x6 to- 
matoes were stated to have grade defects ranging from 14 to 18%, 
average 16% damage by sun scald, misshapen, scars and insect 
damage, including 2% serious damage. Such tomatoes were stated 
to have the following condition: “average approximately 80% light 
red and red. Range from 10 to 12%, average 11% soft. Average 2% 
damage by bruising scattered throughout the pack. Decay ranges 
from 6 to 8%, average 7% Bacterial Soft Rot, mostly initial, many 
in advanced stages.’”’ Complainant and respondent agreed to an ad- 
justed price of $3.00 per carton for the squash, $11.75 for the size 5 
<6 tomatoes, and $10.95 for the 6 x6 tomatoes. The total adjusted 
price was $4,524.60. Of this amount respondent has paid complain- 
ant $1,860.00, leaving a balance due of $2,664.60. 

13. The formal complainant was filed on November 7, 1983, 
which was within nine months after the causes of action herein ac- 
crued. 


CONCLUSIONS 


Complainant seeks to recover the balance of the purchase price 
or adjusted purchase price for five loads of perishable produce. Re- 
spondent claims that the amounts which it has already paid consti- 
tute the full amounts which are owed to complainant. As to some 
of the produce respondent has claimed that complainant authorized 
respondent to handle such produce on a consignment basis. Howev- 
er, respondent did not submit an accounting as to any of such 
produce, and we find that the parties did not agree to any of the 
produce being handled on a consignment basis. As to other portions 
of the produce respondent claims that adjustments in price were 
made after arrival which resulted in lesser amounts being due 
than claimed by complainant. As to all of the produce covered by 
Findings of Fact 5 through 12, respondent did not make any writ- 
ten objection to complainant’s prompt invoices until June 15, 1983, 
when respondent tendered its partial payment. We have found that 
such adjustments as were made were in the amounts claimed by 
complainant. As to the remaining items there were no adjustments, 
and respondent is therefore liable for the original contract price. 
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As to the cherry tomatoes covered by Findings of Fact 3 and 4, 
complainant has claimed a balance due of $373.50. Respondent 
made no reply in its answer to this claim by complainant. Accord- 
ingly, we have found that complainant is due the full balance 
claimed as to these cherry tomatoes. 

The cantaloupes shipped on April 8, 1983, were to consist of one 
pallet of size 30 and two pallets of size 24. However, complainant 
actually shipped three pallets of size 30 cantaloupes. Although we 
have found that there was no consignment agreement as to these 
melons, nevertheless, respondent, having accepted the melons and 
become liable for the purchase price, is entitled to damages result- 
ing from complainant’s breach. 

The measure of damages is the difference at the time and place 
of acceptance between the value of the goods accepted and the 
value they would have had if they had been as warranted. Federal- 
State Market News reports for the San Francisco wholesale market 
on April 11, 1983, show a price difference of $3.00 per carton be- 
tween size 24 and 30 cantaloupes. Consequently, respondent is enti- 
tled to damages for the 84 cartons of undersize melons in the 
amount of $252.00. These damages would normally be deducted 
from the purchase price of the 84 cartons which is owing to com- 
plainant due to respondent’s acceptance. Unfortunately, complain- 
ant failed to disclose the original purchase price of the contracted 
for size 24 melons, but simply charged respondent at the same rate 
as for the size 30 melons. Accordingly, we have no alternative but 
to award complainant the contract price actually charged less re- 
spondent’s damages as computed above. Respondent’s total liability 
for the three pallets, after deducting the $252.00 in damages, is 
$2,709.00. Respondent has already paid complainant $705.00 of this 
amount, which leaves a balance still due of $2,004.00. 

There remains due and owing from respondent te complainant, 
for all of the produce, the total sum of $7,287.50. Respondent’s fail- 
ure to pay complainant this amount is a violation of section 2 of 
the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant, as reparation, $7,287.50, with interest thereon 
at the rate of 18% per annum from May 1, 1983, until paid. 
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Harry BusHMAN, INc., v. AusTIN A. CLAYPOOL d/b/a AusTIN CLAyY- 
POOL, PACA Docket No. 2-6665. Decided May 16, 1985. 


Breach of warranty; failure to pay. 


Complainant, pro se. 
Respondent, pro se. 


Dennis Becker, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $2,352.50 in con- 
nection with the sale of a truckload of potatoes in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent. Respondent filed an unsworn 
answer thereto denying liability to complainant. Since the amount 
claimed as damages in the formal complaint does not exceed 
$15,000, the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. Pursu- 
ant to this procedure complainant filed an unsworn opening state- 
ment. Respondent did not file any further documents. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Harry Bushman, Inc., is a corporation with an 
address at P.O. Box 5, Rosholt, Wisconsin. 

2. Respondent, Austin A. Claypool is an individual doing business 
as Austin Claypool, with an address at 59 West Archer Avenue, 
Marshall, Illinois. At the time of the transaction involved herein 
respondent was subject to license under the Act. 

3. On April 19, 1984, complainant sold to respondent a truckload 
of potatoes at $5.50 per hundred weight, f.o.b. There were 44,000 
pounds of potatoes on the truck, resulting in a total contract price 
of $2,420.00. The potatoes were shipped from complainant to re- 
spondent in interstate commerce on or about April 19, 1984, and 
were received and accepted sometime thereafter by respondent. 
Complainant subsequently gave respondent a credit of $67.50 for 
the return of used bags, reducing the total contract price to 
$2,352.50. 
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4. Subsequently, respondent issued a check for $2,352.50 to com- 
plainant, but before complainant could cash the check stopped pay- 
ment on it. 

5. A formal complaint was filed on August 16, 1984, which was 
within nine months from the time the cause of action herein ac- 
crued. 


DISCUSSION 


Respondent admits that it received the load of potatoes in issue 
in this proceeding. Having received and accepted such load, the 
burden of proof is on respondent to show that it suffered damages 
because the potatoes did not arrive in good condition as a result of 
a breach of warranty on the part of complainant. Rocky Ford Dis- 
tributing Co. v. Angel Produce Co., 29 Agric. Dec. 93 (1970). Re- 
spondent has failed to do so. Since respondent did not properly 
verify the answer which it filed, which was the only documentation 
it filed in this proceeding, no evidentiary value can be given its 
statements that the load arrived wet and in poor condition. In any 
event, even if we were to find that such was the case, respondent 
must prove its damages as a result of poor condition. Crane Distrib- 
uting Company v. Anthony Abbate Fruit Distributors, 31 Agric. Dec. 
902 (1972). Respondent has failed to do so. It has not provided a fed- 
eral inspection certificate to show the exact condition of the pota- 
toes on arrival. Furthermore, although it submitted a handwritten 
document which purported to be an account of sales, such docu- 
ment cannot be given evidentiary value because of the failure to 
provide proper verification in accordance with 7 CFR 47.20(h). 

In view of respondent’s failure to carry its burden of proof we 
find that respondent owes complainant $2,352.50 with respect to 
the transaction in issue in this proceeding. Its failure to pay com- 
plainant such amount is a violation of section 2 of the Act which 
for which reparation should be awarded to complainant with inter- 
est. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $2,352.50, with interest thereon at 
rate of 13 percent per annum from May 1, 1984, until paid. 
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CLEMON HowELL and Jor Howe. d/b/a Howet.’s FARMS uv. 
Tuomas Scott d/b/a S & H Quatity Propuce, PACA Docket 
No. 2-6690. Decided May 16, 1985. 


Breach of contract; failure to pay—Decision. 


Gerald A. Dickerson, Esquire, for complainant. 
Curt Huckaby, Esquire, for respondent. 


Dennis Becker, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $1,731.32 in connection with the sale 
of a truckload of watermelons in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent. Respondent filed an answer 
thereto denying liability to complainant. Since the amount claimed 
as damages in the formal complaint does not exceed $15,000.00 the 


shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Pursuant to this pro- 
cedure the parties were offered an opportunity to file additional 
evidence. Neither party did so. Subsequent to the time for provid- 
ing additional evidence respondent filed an affidavit which was not 
accepted because it was not timely filed and because it was not 
properly verified. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainants, Clemon Howell and Joe Howell, are individuals 
doing business as Howell’s Farms, with an address at Route 6, Box 
534, Lucedale, Mississippi. 

2. Respondent, Thomas Scott, is an individual doing business as S 
& H Quality Produce, with an address at P.O. Box 380, Leachville, 
Arkansas. At the time of the transaction involved herein respond- 
ent was subject to license under the Act. 

3. On or about August 9, 1983, complainant sold to respondent a 
truckload of watermelons which weighed 43,283 pounds at 4 cents a 
pound, for a total contract price of $1,731.32, f.o.b. The watermel- 
ons were sold through the Fruit and Vegetable Division of the Mis- 
sissippi Department of Agriculture and Commerce, which organiza- 
tion works on behalf of farmers in Mississippi to secure outlets for 
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the agricultural commodities. Mr. T. D. Green of that organization 
talked to Mr. Red Puckett, an employee of respondent. Those two 
individuals entered into an agreement that the truckload of water- 
melons would be sold for 4 cents a pound to respondent by com- 
plainant. 

4. Respondent picked up the watermelons in his truck on or 
about August 9, 1983, and shipped them to his customer, Tropic 
Banana, in Milwaukee, Wisconsin. They were received and accept- 
ed by Tropic Banana on or about August 11, 1983. 

5. On August 16, 1983, Tropic Banana secured a Federal inspec- 
tion of 1,700 watermelons. The watermelons were stuffed in bins in 
Tropic Banana’s warehouse. The temperature of the product was 
80°Fahrenheit. The condition of the product was shown to be: 
“Generally firm. Anthracnose ranges 1 to 6 melons per sample, 
averages 23%. Over ripe ranges 1 and 2 melons, averages 5%. 
Decay in most samples 2 and 3 melons, many none, average is 8% 
Anthracnose Rot, in all stages.” 

6. Respondent has not paid any portion of the contract price. 

7. A formal complaint was filed in this proceeding on September 
20, 1984. An informal complaint was filed by complainant on De- 
cember 14, 1983, which was within nine months of the time the 
cause of action herein accrued. 


DISCUSSION 


As the proponent that there has been a breach of contract in this 
case complainant has the burden to prove the essential elements of 
the contract. New York Trade Association v. Sidney Sandler, 32 
Agric. Dec. 702 (1973). Based on the record available in this pro- 
ceeding we find that complainant has sustained its burden of proof. 
Complainant contends that it sold 43,282 pounds of watermelons at 
4 cents a pound to respondent, for a total contract price of 
$1,731.32 f.o.b. Respondent, on the other hand, contends that the 
watermelons were sold to it at 3 cents a pound for a total contract 
price of $1,298.27. Furthermore, it contends that the contract re- 
quired that the watermelon be U.S. No. 1 when inspected by its 
customer, Tropic Banana, located in Milwaukee, Wisconsin. 
Though there is scant evidence to show which of the two conten- 
tions is correct, there is an independent third party which has pro- 
vided evidence to the Department of Agriculture with respect to 
this transaction. That independent third party is the Fruit and 
Vegetable Division of the Mississippi Department of Agriculture 
and Commerce. Officials of that organization stated in a letter that 
the terms of the contract were as set forth by the complainant. 
They further stated that they were the actual organization which 
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negotiated the contract terms with respondent and complainant. 
Therefore, as an ostensibly neutral third party their statements 
must be given great weight. See Homestead Tomato Packing Co. v. 
Mims Produce, Inc., 43 Agric. Dec. ___ (1984); Kern Ridge Growers 
v. T. J. Power & Co., 40 Agric. Dec. 425 (1981). 

Furthermore, while there was an inspection certificate which 
showed that there were considerable condition defects in the water- 
melons, such inspection cannot be given credence. The reason is 
that the inspection was held seven days after the watermelons 
were received and accepted by respondent when it picked them up 
in its truck for delivery to its customer, and were not properly 
identified on inspection as being the same watermelons as those 
which were sold by complainant. It is absolutely necessary that 
there be proper identification in order to assure that the inspection 
is of the product involved in a dispute. The mere statement on an 
inspection certificate that striped watermelons were involved is 
hardly sufficient to show this. 

In view of the above, we find that complainant has sustained its 
burden of proof to show that the contract price was 4 cents a pound 
for the watermelons for the total contract price of $1,731.32, and 
that respondent has failed to show it suffered damages because of a 


breach of contract by complainant. Since respondent has not paid 
any of this money, we find that its failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant, as reparation, $1,731.32, with interest thereon 
at the rate of 13% per annum from September 1, 1983, until paid. 


THE GARIN CoMPANY v. NASH-DEcAMP ComMpPANy, PACA Docket No. 
2-6308. Decided May 17, 1985. 


Decision. 


Matthew M. McInerney, Newport Beach, CA, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
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timely complaint was filed in which complainant seeks $3,925.35 in 
connection with a transaction in interstate commerce involving let- 
tuce, a perishable agricultural commodity. 

Copies of the Department’s report of investigation were served 
on both parties. In addition, respondent was served with a copy of 
the formal complaint, and filed an answer thereto denying any li- 
ability to complainant. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice was followed. Under this procedure, the verified pleadings 
of the parties are considered a part of the evidence of the case, as 
is the Department’s report of investigation. In addition, the parties 
were given the opportunity to submit further evidence by way of 
verified statements. Complainant filed an opening statement, and 
respondent an answering statement. Also, respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose 
mailing address is P.O. Drawer 81731, Salinas, California 93912. 

2. Respondent, Nash-DeCamp Company, is a corporation whose 
mailing address is P.O. Box 3127, Visalia, California 93277. At all 


material times, respondent was licensed under the Act. 

3. On November 1, 1982, in the course of interstate commerce, 
complainant, by oral contract, sold 549 cartons of wrapped lettuce 
to respondent at a price of $6.50 per carton f.o.b., plus 65 cents per 
carton for cooling, for a total f.o.b. price of $3,925.35. The lettuce 
was to be shipped to respondent’s customer, the Winn-Dixie Stores, 
in Sarasota, Florida. At the time the contract was negotiated, the 
parties did not specifically discuss terms of sale regarding condition 
and/or grade. However, respondent was aware that the following 
statement was routinely made part of complainant’s agreement 
with buyers: “ALL SALES F.O.B. NO GRADE CONTRACT GOOD 
DELIVERY STANDARDS APPLY EXCLUDING BRUISING AND/ 
OR DISCOLORATION FOLLOWING BRUISING.” 

4. The lettuce was loaded on a truck and shipped, at 9:10 p.m., on 
November 1, 1982, to respondent’s Sarasota, Florida, customer. The 
bill of lading indicated that the truck temperature was to be main- 
tained in a range of 34° to 36°F. The lettuce arrived in Sarasota on 
November 5, 1982. The Ryan recorder showed an in-transit temper- 
ature range of 32° to 45°F. At 3:45 p.m., on November 5, 1982, the 
lettuce was the subject of a federal inspection. The inspector found 
that the cooler on the truck was not operating, that the tempera- 
ture range of the lettuce was between 39° and 48°F., and that the 
condition of the lettuce was as follows: ‘Heads or portions of heads 
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not affected by condition defects are fresh and crisp. Head Leaves: 
From 7 to 10 heads per carton average 33% damage, including 3% 
serious damage by discoloration following bruising. No decay.” Al- 
though the above statement is not entirely clear, the inspector’s 
notes which are part of the record make clear that all of the 33% 
damage was from discoloration following bruising. The inspection 
was made while the lettuce was being unloaded. 

5. Subsequent to the inspection, respondent attempted to reject 
the load to complainant, but complainant refused to assume re- 
sponsibility for the lettuce. The load was transferred to the Ben H. 
Roberts Company, Tampa, Florida, for handling on consignment. 
On December 8, 1982, the Ben H. Roberts Company submitted an 
accounting on the load to respondent. The accounting indicated as 
follows: 59 cartons were sold at $4.50 per carton for a total price of 
$265.50; 490 cartons were dumped on November 23, 1982; and the 
Ben H. Robert Company charged 50 cents per carton for storage of 
the 549 cartons for a total storage fee of $247.50. In addition, re- 
spondent paid freight and truck hold over charges of $1,587.20, a 
brokerage fee of $82.35 to place the lettuce, a reloading charge of 
$120.00, and $21.00 for a dump certificate. The dump certificate in- 
dicated that 85% of the lettuce was discolored and decayed, and 
the temperature range was 38-42°F. 

6. The formal complaint was filed on April 14, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Clearly the lettuce arrived in poor condition. 33% discoloration 
following bruising is far in excess of what one might consider 
normal. The dispositive issue in this case is whether the following 
statement on complainant’s invoice enables it to escape from 
having responsibility for the load of lettuce: “ALL SALES F.O.B. 
NO GRADE CONTRACT GOOD DELIVERY STANDARDS APPLY 
EXCLUDING BRUISING AND/OR DISCOLORATION FOLLOW- 
ING BRUISING.” 

The parties agree that no specific discussion was had at the time 
the contract was negotiated as to the inclusion of the above quoted 
exclusionary term in the parties’ contract. Respondent relies upon 
this lack of discussion to claim that the agreement between the 
parties did not include the exclusion for bruising and/or discolora- 
tion following bruising. Complainant argues that the exclusion has 
long been included in its sales agreements and that, since respond- 
ent has dealt with it over a long period of time, respondent should 
have known the exclusion was part of the agreement. Respondent 
admits that it knew that complainant customarily made such a 
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provision part of the parties’ agreement, but claims that heretofore 
complainant was willing to negotiate settlements in situations 
where lettuce has arrived in poor condition. Since the parties obvi- 
ously negotiated the proviso quoted above, we must hold that com- 
plainant has no responsibility for any of the damage. 

We are aware that it may be argued that a seller has an obliga- 
tion to disclose the poor condition of a commodity to a buyer so 
that the buyer can make an informed judgment as to whether or 
not to make the purchase. The condition of the lettuce upon arrival 
in the instant case, 33% discoloration from bruising, may be an in- 
dication that the lettuce was damaged prior to being loaded on 
board the truck. From that one might conclude that the lettuce 
was not in a condition, when shipped, which the ordinary prudent 
buyer would expect. Had this condition been known to complain- 
ant, it would have had an obligation to disclose it to respondent at 
the time of the contract negotiations. PACA Doc. No. 4957, 8 Agric. 
Dec. 198 (1949); Basil Co. v. Caruso Fruit Dist., Inc., 15 Agric. Dec. 
126 (1956). However, there is no evidence that complainant knew 
the condition of the lettuce. The damage could have occurred 
during packing, and would have been unknown to complainant. 

On the basis of all of the evidence in the case, we hold that com- 


plainant did not breach the parties’ contract. Since it did not, and 
respondent must be held to have received and accepted the lettuce, 
complainant is entitled to the full contract price thereof, or 
$3,925.35. Respondent’s failure to pay complainant this amount is a 
violation of section 2 of the Act for which reparation plus interest 
should be awarded complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant $3,925.35, plus interest thereon at the rate of 138% 
per annum from December 1, 1982, until paid. 
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GOLDEN State DistrisutTors v. Top Pac GROWERS AND SHIPPERS, 
Inc., PACA Docket No. 2-6633. Decided May 17, 1985. 


Dismissal. 


Complainant, pro se. 
Thomas Oliveri, Newport Beach, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DISMISSAL ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,113.25 in con- 
nection with three shipments of tomatoes in interstate and foreign 
commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 


Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs. Neither party submitted any ad- 
ditional evidence. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Golden State Distributors, is a corporation 
whose address is 8429 N. Third Street, Fresno, California. 

2. Respondent, Top Pac Growers and Shippers, Inc., is a corpora- 
tion whose address is P. O. Box 1001, Tracy, California. At the time 
of the transactions involved herein, respondent was licensed under 
the Act. 

3. On approximately September 9, 1983, complainant’s president, 
Lowell Schy, contacted respondent’s employee, John Goscila, and 
arranged for the f.o.b. sale to Lakeshore Fruit Ltd. (hereinafter, 
“Lakeshore’”’), of 2,547 cartons of tomatoes, consisting of 1,415 car- 
tons of Large at $4.50 per carton, 1,132 cartons of Medium at $3.80 
per carton, plus $22.50 for a temperature recorder, $.50 per carton 
gassing, $.15 per carton palletizing (on 1,782 cartons), and $.15 per 
carton brokerage (complainant’s lot no. 5188). 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44, Number 3 


4. On September 10, 1983, complainant prepared a confirmation 
and invoice made out to respondent, reflecting the contract terms 
set forth in Finding of Fact 3, and billing respondent for $382.05 in 
brokerage fees. Respondent received this confirmation and invoice 
without objection. 

5. The tomatoes in lot 5188 were shipped in interstate and for- 
eign commerce to Lakeshore which, to date, has failed to pay re- 
spondent any part of the agreed upon contract price, including 
complainant’s brokerage fee. 

6. On approximately September 9, 1983, Mr. Schy again contact- 
ed Mr. Goscila, and arranged for the f.o.b. sale of tomatoes to Lake- 
shore of 1,661 cartons of tomatoes consisting of 81 cartons of Extra 
Large at $7.00 per carton, 1,134 cartons of Large at $5.00 per 
carton, and 446 cartons of Medium at $4.00 per carton, plus $22.50 
for a temperature recorder, $.50 per carton gassing, $.15 per carton 
palletizing, and $.15 per carton brokerage (complainant’s lot no. 
5189). 

7. On September 12, 1983, complainant prepared a confirmation 
and invoice made out to respondent, reflecting the contract terms 
set forth in Finding of Fact 6, and billing respondent for a broker- 
age fee of $249.15. On September 16, 1983, complainant prepared a 
corrected confirmation and invoice to reflect a change in the con- 
tract price for the medium tomatoes from $4.00 to $3.50 per carton. 
These documents were received by respondent without objection. 

8. The tomatoes in lot 5189 were shipped in interstate and for- 
eign commerce to Lakeshore which has, to date, failed to pay re- 
spondent $830.50 of the agreed upon contract price, including com- 
plainant’s brokerage fee. 

9. On approximately September 10, 1983, Mr. Schy contacted Mr. 
Goscila and arranged for the f.o.b. sale to Lakeshore of 2,547 car- 
tons of tomatoes, consisting of 2,304 cartons of Large at $5.00 per 
carton and 243 cartons of Medium at $4.00 per carton, plus $22.50 
for a temperature recorder, $.50 per carton gassing, $.15 per carton 
palletizing (for 1,782 cartons), and $.15 per carton brokerage (com- 
plainant’s lot no. 5190). 

10. On September 12, 1983, complainant prepared a confirmation 
and invoice made out to respondent reflecting the contract terms 
set forth in Finding of Fact 9 and billing respondent for $382.05 in 
brokerage. Respondent received this confirmation and invoice with- 
out objection. 

11. The tomatoes in lot 5190 were shipped in interstate and for- 
eign commerce to Lakeshore, which to date has failed to pay re- 
spondent any part of the agreed upon contract price, including 
complainant’s brokerage fee. 
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12. An informal complaint was filed on November 10, 1983, 
which was within nine months from when the alleged causes of 
action herein accrued. A formal complaint was subsequently filed 
on June 21, 1984. 


CONCLUSIONS 


Complainant contends that respondent is liable for the payment 
of its brokerage fees in connection with three sales of tomatoes 
from respondent to Lakeshore. Respondent insists that it was un- 
derstood by the parties that Lakeshore was to pay complainant’s 
brokerage and that complainant would invoice Lakeshore as an ac- 
commodation to complainant. Respondent contends that it never 
received complainant’s brokerage fees from Lakeshore. 

What must be determined in this case is the nature of the agree- 
ment among complainant, respondent, and Lakeshore with respect 
to the payment of complainant’s brokerage fees for the three sales. 
The record contains three confirmations of sale and invoices pre- 
pared by complainant covering the three loads of tomatoes sold 
herein (Findings of Fact 4, 7, 10). These documents state the terms 
of the sales and request payment by respondent of complainant’s 
brokerage fees in connection with such sales, totalling $1,113.25. 
Respondent received these confirmations without objection, and the 
confirmations are, therefore, considered evidence of the contract 
terms set forth therein. Casey Woodwyk, Inc. v. Albanese Farms, 31 
Agric. Dec. 311 (1972). However, there is other evidence in the 
record indicating that Lakeshore was to be responsible for com- 
plainant’s brokerage fees. Complainant’s confirmations of sale and 
invoices include various charges to be paid by Lakeshore to com- 
plainant for the loads of tomatoes, among which is a charge for 
brokerage. This is a clear indication that payment of complainant’s 
brokerage fees was to be made by Lakeshore. Additional support 
for this position is found in respondent’s February 6, 1984, letter to 
the Department, in which respondent’s Mr. Schy stated as follows: 
“Mr. Goscila advises us that he has for sale i.e. 2,000 cartons of 6 
x6 size tomatoes at $7.00 plus cooling & palletizing, and plus bro- 
kerage, plus recorder, and plus inspections. . . . Our brokerage fee 
is a part of each sale and was agreed to be invoiced and paid to 
Golden State Distributors upon their ‘receiving payment’ on each 
particular load.” Complainant’s admissions show that the parties 
intended that Lakeshore was to forward complainant’s brokerage 
to respondent, which would collect the funds on complainant’s 
behalf. Complainant bears the burden of proving, by a preponder- 
ance of the evidence, the terms of its contract with respondent, re- 
spondent’s breach thereof, and the resulting damages. New York 
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Produce Trade Association, Inc. v. Sidney Sandler, 32 Agric. Dec. 
702 (1973). We conclude that complainant has failed to sustain its 
burden of proving that respondent was contractually obligated to 
pay its brokerage fees without regard to whether such fees were 
ever received from Lakeshore. 

Respondent denies that it has received payment in full from 
Lakeshore. Complainant has not submitted any evidence indicating 
that payment designated for its brokerage was ever made to re- 
spondent by Lakeshore with respect to the three loads of tomatoes. 
Therefore, respondent has no obligation to make any brokerage 
payments to complainant for the three loads of tomatoes. Conse- 
quently, there is no merit to the complaint and it must be dis- 
missed. 


ORDER 


The complaint is hereby dismissed. 


THOMPSON SALES Co., INc. v. Favco, INc., a/t/a/ MINNESOTA 
Propuce, PACA Docket No. 2-6663. Decided May 17, 1985. 


Failure to pay—Decision. 

Respondent accepted a delivery of mixed vegetables from the complainant that con- 
tained damaged radishes. Complainant contends that the condition was brought on 
by abnormal transportation conditions. The burden of proof is upon the respondent 
to prove that transportation of the produce was normal, since respondent is unable 
to do this he is found liable for the contract price of the truckload less adjustments 
granted by complainant. 


Complainant, pro se. 
Respondent, pro se. 


Decided by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $9,876.00 in con- 
nection with the sale and shipment of mixed vegetables to respond- 
ent in interstate commerce. 


A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 
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Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs, but elected not to do so. 


FINDINGS OF FACT 


1. Complainant, Thompson Sales, Co., Inc., is a corporation whose 
address is P.O. Box 598, Belle Glade, Florida. 

2. Respondent, Favco, Inc. a/t/a Minnesota Produce, is a corpora- 
tion whose address is 2801 Wayzata Blvd., Minneapolis, Minnesota. 
At the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On approximately April 27, 1984, complainant sold to respond- 
ent a truckload of mixed vegetables for $15,750.25, f.0.b. Included in 
the truckload were 800 packages of radishes at $8.00 per package, 
or $6,400.00, 700 packages of radishes at $8.15 per package, or 
$5,705.00, and five packages of radishes at $22.75 per package, or 
$113.75, for a total of $12,218.75. The radishes were cooled before 
loading. 

4, The truckload of mixed vegetables was shipped in interstate 
commerce from complainant to respondent’s receiver, Northwest 
Produce Co., Inc., Minneapolis, Minnesota, and arrived on approxi- 
mately April 30, 1984. The radishes were unloaded and, on May 1, 
1984, were federally inspected, revealing as follows, in relevant 
part: 


Products Inspected: Topped RADISHES in filmed bags 
printed “Frontier, Klasse A, Pioneer 
Growers Cooperatives, Belle Glade, 
Florida,” and “Net wt. 6 oz.,” or “Net 
wt. 16 oz. (1 lb),” and packed in car- 
tons printed same brand and shipper 
and “30-6 02,” or 14-1 
lb.” .... Applicant states 780 car- 
tons 6 oz., and 650 cartons 1 Ib. bags 
radishes. .. . 


Condition of Load: Stacked on pallets at above location. 


Temperature of Product: In various cartons, radishes: 53° to 
oo 
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Condition: Radishes: Each lot: Generally firm. 6 oz. 
lot: Decay in most samples 2 to 14%, 
in many none, average 6%. 1 1b. lot: 
Decay in most samples 4 to 10%, in 
many none, average 4%. Each lot: 
Decay is Bacterial Soft Rot in early 
stages. 


5. Complainant agreed to an adjustment of $580.18 for a part of 
the load not including the radishes. 

6. Respondent has made payment of $5,055.45, leaving $9,876.00 
which complainant claims to be due and owing. 

7. A formal complaint was filed on August 23, 1984, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Respondent has no dispute concerning any of the produce con- 
tained in the truckload of mixed vegetables purchased from com- 
plainant other than the radishes. Respondent alleges that the rad- 
ishes were abnormally deteriorated upon arrival on April 30, 1984, 


at the contract destination, the warehouse of its customer, North- 
west Produce Co., Inc., Minneapolis, Minnesota. Complainant con- 
tends that any condition problems resulted from abnormal trans- 
portation conditions. 

Respondent admittedly accepted the mixed vegetables and, there- 
fore, is liable for their contract price, less damages due to any 
breach of warranty by complainant. Respondent bears the burden 
of proving the breach and damages by a preponderance of the evi- 
dence. Santa Clara Produce, Inc. v. Caruso Produce Inc., 41 Agric. 
Dec. 2279 (1982). In this f.o.b. sale, complainant gave the implied 
warranty of suitable shipping condition, which means that the 
commodity, at the time of billing, is warranted to be in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal dete- 
rioration at the contract destination agreed upon by the parties. 7 
CFR 46.43(j). The May 1, 1984, inspection covered most of the rad- 
ishes and revealed abnormal deterioration. However the inspection 
also revealed that the temperature of the radishes was from 53° to 
66°F., which is far in excess of what the temperature should have 
been if transportation conditions were normal. Respondent con- 
tends that the high temperature was caused by complainant’s im- 
proper loading, but has presented no evidence that such was the 
case. 
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It is respondent’s burden to prove that transportation conditions 
were normal in order to invoke the warranty of suitable shipping 
condition. O. P. Murphy Produce Co., Inc. a/t/a O. P. Murphy & 
Sons v. Kelvin S. Ng d/b/a Ken Yip Company, 41 Agri. Dec. 772 
(1982). However, respondent has failed to introduce any evidence to 
show that the high pulp temperatures noted in the May 1, 1984, 
inspection resulted from anything but abnormal transportation 
conditions. Respondent is, therefore, liable for the contract price of 
the truckload, or $15,450.25, less the $518.80 in adjustments grant- 
ed by complainant, and the $5,055.45 which respondent has already 
paid, leaving $9,876.00. Respondent’s failure to pay this sum to 
complainant is a violation of section 2 of the Act, for which repara- 
tion should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $9,876.00, with interest thereon at 
the rate of 13 percent per annum from June 1, 1984, until paid. 


J. RANDAzzo & Sons, Inc. v. H&H Propuce Satss, Inc., PACA 
Docket No. 2-6668. Decided May 17, 1985. 


Complainant, pro se. 
Thomas R. Oliveri, Newport Beach, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $720.00 in connec- 
tion with the sale of a quantity of plums to respondent in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
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an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs. Complainant submitted an open- 
ing statement and respondent submitted an answering statement. 
Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. Randazzo & Sons, Inc., is a corporation whose 
address is 4000 Orange Avenue, Cleveland, Ohio. 

2. Respondent, H&H Produce Sales, Inc., is a corporation whose 
address is P.O. Box 846, Exeter, California. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On July 12, 1983, Dick Oleksa, an employee of C. H. Robinson 
Company, Eden Prairie, Minnesota, acting as a broker on behalf of 
complainant, telephoned Paul Hardy, respondent’s vice-president, 
inquiring about prices for large plums. Later that afternoon, Mr. 
Oleksa again called respondent and spoke to Bob Harkness, re- 
spondent’s salesman. Mr. Oleksa placed an order for shipment to 
complainant of 360 cartons of Simka Rosa 3 x3 plums at $11.00 
per carton, 360 cartons of Laroda 3x4 plums at $9.00 per carton, 
and 240 cartons of Queen Anne 3x3 plums at $11.00 per carton, 
plus $.70 per carton for precooling and palletizing, f.o.b. Mr. Hark- 
ness advised that the plums would be supplied by Venida Packing, 
Exeter, California. Mr. Harkness said that, as Venida Packing was 
just starting to pack Queen Anne plums, complainant’s order for 
them would have to be subject to their availability. 

4. On July 13, 1983, the broker issued a confirmation of sale. A 
copy was mailed to complainant which shows Venida Packing as 
the seller. Another copy was mailed to Venida Packing which 
shows complainant as the buyer. Each copy sets forth the sale of 
360 cartons of Simka Rosa 3x3 plums at $11.00 per carton, 360 
carton of Laroda 3x4 plums at $9.00 per carton, and 240 cartons of 
Queen Anne 3x3 plums at $11.00 per carton, plus precooling and 
palletizing. Each copy states “Queen Anne subject to availability.” 
Respondent was never sent a copy of the confirmation of sale. 

5. On July 13, 1983, respondent’s Mr. Hardy notified the broker 
by telephone that respondent could not fill the order. 

6. On July 15, 1983, complainant sent a telegram to respondent 
stating “[d]ue to your inability to ship Simka Rosa and Laroda’s as 
confirmed, it is necessary for us to purchase supplies elsewhere to 
fulfill commitments and are holding you liable for any loss in- 
curred.” 

7. After receiving complainant’s telegram, respondent sent a 
reply on July 15, 1983, stating as follows: 
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This is your official notice that H&H Produce Sales 
denies any liability concerning a tentative agreement to 
ship plums to Randazzo Fruit Company or J Randazzo and 
Sons Cleveland Ohio on Wednesday July 13, 1983. As you 
are aware, this shipment was promised based on H&H 
having necessary supplies of plums only. Our Robert Hark- 
ness, who took order originally from Dick Oleksa, C. H. 
Robinson Company Cleveland, advised would not be con- 
firmed until later. H&H does not allow Randazzo Fruit to 
buy against our tentative contract. Further, H&H has 
never received a P.O. number or broker’s confirmation cov- 
ering this potential shipment. Again, as shipment not con- 
firmed, H&H denies any liability to Randazzo Fruit. 


8. On July 13, 1983, complainant purchased from Mendelson- 
Zeller Co., Inc., San Francisco, California, 360 cartons of Simka 
Golden Maid 3x3 plums for $12.00 per carton and 240 cartons of 
Laroda 3x4 plums, plus $.70 per carton for cooling and pallets. On 
July 15, 1988, complainant purchased 160 carton of Laroda 3x4 
plums from Edward J. Zurowski & Sons, Cleveland, Ohio for $14.00 
per carton. 

9. An informal complaint was filed on April 12, 1984, which was 
within nine months from when the cause of action herein accrued. 
A formal complaint was subsequently filed on July 11, 1984. 


CONCLUSIONS 


Complainant alleges that, acting through a broker, it purchased 
a quantity of plums from respondent, and contends that respondent 
breached the contract by refusing to deliver the plums. Respondent 
denies that it sold the plums to complainant, claiming that it was 
acting only as the agent of the actual seller, Venida Packing, 
Exeter, California. Respondent claims further that it made clear to 
the broker that the sale and shipment of the plums were subject to 
their availability. Complainant has the burden of proving the con- 
tract terms, respondent’s breach thereof, and the resulting dam- 
ages by a preponderence of the evidence. New York Produce Asso- 
ciation, Inc. v. Sidney Sandler, 32 Agric. Dec. 702 (1973). 

We will first discuss the question of whether respondent agreed 
to sell the plums to complainant or was acting as the agent for the 
actual seller, Venida Packing. Respondent’s claim is supported by 
the broker’s confirmation of sale to complainant, which shows 
Venida Packing, not respondent, as the seller (Finding of Fact 4). 
In addition, respondent was never sent a copy of the confirmation 
of sale. However, the record contains other evidence in which re- 
spondent in effect admits that it sold the plums. In a July 15, 1983, 
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telegram (Finding of Fact 7), respondent’s vice-president, Paul 
Hardy, answering complainant’s telegram earlier that day which 
had notified respondent of its alleged breach of contract (Finding of 
Fact 8), refers to a “tentative agreement” to ship plums to com- 
plainant, and states that the plums were “promised based on H&H 
having necessary supplies.’ The telegram states further that 
“H&H does not allow Randazzo Fruit to buy against our tentative 
contract.” Respondent’s telegram nowhere alleges that Venida 
Packing was the seller and respondent only its agent. It certainly 
appears from this telegram that respondent’s dispute with com- 
plainant is limited to whether the contract was tentative with re- 
spect to the availability of the plums, and that respondent does not 
deny acting as the seller. Respondent’s sworn answer, signed by its 
Mr. Hardy, also contains an apparent admission that respondent 
was the seller. In it, respondent makes a general denial of para- 
graph 4 of the complaint, in which complainant alleged that there 
was a contract of sale from respondent to complainant for the 
plums at issue. Respondent also states with respect to paragraph 4 
of the complaint that “[sJaid contract was negotiation base of avail- 
ability and was tentative on supply of said plums.” Respondent’s 
answer appears to be acknowledging the existence of its contract 
with complainant and disputing only whether respondent’s per- 
formance was contingent on the availability of the plums. A simi- 
lar admission is contained in respondent’s answering statement, a 
sworn statement by its salesman, Robert H. Harkness. Mr. Hark- 
ness describes a July 13, 1983, telephone conversation with Dick 
Oleksa, a representative of the broker: “Later that afternoon, we 
again received a telephone call from Mr. Oleksa stating that he 
had talked to Randazzo, and Randazzo would be buying against our 
contract. At that point I advised Mr. Oleksa of C. H. Robinson that 
we would not honor Randazzo’s request to buy against our contract 
because of the fact that the order was based on availability of the 
plums.” These references to “our contract” by Mr. Harkness show 
clearly that in his view, complainant’s purchase of the plums was 
from respondent. Based on the entire record, we conclude that the 
preponderance of the evidence shows that respondent’s role in this 
transaction was that of the seller, and not merely as the agent of 
Venida Packing. 

The next issue concerns whether the contract to sell the plums 
was contingent on their availability, as respondent asserts, or was 
with no such condition, as claimed by complainant. Respondent’s 
Mr. Harkness, who allegedly negotiated this contingency with the 
broker’s Mr. Oleksa, states in his sworn answering statement that 
all the plums were sold subject to their availability from Venida 
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Packing. Mr. Oleksa states in his sworn opening statement that 
only the Queen Anne plums were agreed to be provided subject to 
their availability. Mr. Oleksa states that he put this condition in 
the broker’s confirmation of sale, and the confirmation does reflect 
this (Finding of Fact 4). Mr. Harkness is employed by a party to 
this proceeding and, therefore, his account of what transpired is 
self-serving and deserving of less weight than the sworn statement 
of Mr. Oleksa. We, therefore, accept Mr. Oleksa’s account, and con- 
clude that the 360 cartons of Simka Rosa plums and the 360 car- 
tons of Laroda plums were sold to respondent without the condition 
that they be available from Venida Packing. 

Respondent’s failure to ship the 720 cartons of plums specified in 
the contract was a breach of that contract. The measure of dam- 
ages for non-delivery by the seller is the difference between the 
market value at the time the buyer learned of the breach and the 
contract price. Feldman Brothers Produce Co., Inc. v. A. Pellegrino 
& Sons, 32 Agric. Dec. 1845 (1973); Uniform Commercial Code, Sec- 
tion 2-713(1). If a cover purchase has been made, the buyer may 
recover from the seller, as damages, the difference between the cost 
of the cover and the contract price, provided the cover purchase 
was made in good faith and without unreasonable delay. Feldman 
Brothers Produce Co., Inc. v. A. Pellegrino & Sons, supra; Uniform 
Commercial Code, Section 2-712. 

Complainant has presented evidence that on July 13, 1983, it 
purchased from Mendelson-Zeller Co., Inc., San Francisco, Califor- 
nia, 360 cartons of Simka 3x3 plums at $12.00 per carton and 240 
cartons of Laroda 3x4 plums at $10.00 per carton, plus $.70 per 
carton cooling and palletizing. These prices are $1.00 per carton 
greater than the contract prices with respondent. Complainant has 
also introduced evidence of a purchase from Edward J. Zurowski & 
Sons, Cleveland, Ohio, on July 15, 1983, of 160 cartons of 3x4 
Laroda plums for $14 .00 per carton. Complainant asserts that only 
120 cartons of these plums are to be applied to its cover purchases 
in the case at hand, and that it is limiting its claim for damages to 
$1.00 per carton greater than the $9.00 per carton contract price 
for the Laroda plums. We accept complainant’s evidence of its 
cover purchases and conclude that complainant has proven dam- 
ages of $1.00 for each of the 720 cartons of plums purchased from 
respondent, for a total of $720.00. Respondent’s failure to pay this 
sum to complainant is a violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $720.00, with interest thereon at the 
rate of 13 percent per annum from August 1, 1983, until paid. 


In re: Kincs Canyon Fruit SALEs, Inc. v. West Coast PRODUCE 
SALEs, Inc., PACA Docket No. 2-6764. Decided May 20, 1985. 


Failure to pay—Reparation Order. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $21,789.00 in con- 
nection with a shipment of plums in interstate commerce. A copy 
of the formal complaint was served upon respondent, which filed 
an answer thereto, admitting the material allegations of the com- 
plaint, including the indebtedness claimed by complainant. Accord- 
ingly, the issuance of an order without further procedure is appro- 
priate, pursuant to section 47.8(d) of the Rules of Practice (7 CFR 
47.8(d)). 

Complainant, Kings Canyon Fruit Sales, Inc., is a corporation 
whose address is P.O. Box 506, 10550 South Buttonwillow, Reedley, 
California 93654. Respondent, West Coast Produce Sales, Inc., is a 
corporation whose address is P.O. Box 3072, 2950 South Mooney 
Boulevard, Suite L, Visalia, California 93278. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $21,789.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as _ reparation, 
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$21,789.00, with interest thereon at the rate of 13 percent per 
annum from November 1, 1984, until paid. 


LuLu PACKING CORPORATION v. West Coast PRODUCE SALES, INC., 
PACA Docket No. 2-6765. Decided May 20, 1985. 


Failure to pay—Order. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,979.00 in con- 
nection with a shipment of applepears in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an order without further procedure is ap- 
propriate, pursuant to section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 

Complainant, Lulu Packing Corporation, is a corporation whose 
address is 125 South Mount Vernon Avenue, P.O. Box 130, Lindsay, 
California 93247. Respondent, West Coast Produce Sales, Inc., is a 
corporation whose address is 2942 South Mooney Boulevard, Suite 
D, Visalia, California 98277. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $2,979.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as _ reparation, 
$2,979.00, with interest thereon at the rate of 13 percent per 
annum from October 1, 1984, until paid. 
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CoastaL BERRY CORPORATION v. HOvERSON & Sons, INc. and/or 
GEORGALOs DisTRIBUTING Co., INc. Decided May 22, 1985. 


Complainant seeks to recover purchase price of 190 trays of strawberries alleging 
that respondent accepted the strawberries and refuses to pay full price. Respondent 
and broker admit that they refused to pay full price, but the evidence shows that 
the complainant failed to meet the specifications of the act in settlement of the dis- 
pute when he continued to ship strawberries. The respondent is ordered to pay net 
proceeds of the resale. There was no basis found holding respondent Georgalos 
liable. 


Thomas Oliveri, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $1,824.00, in con- 
nection with the sale to respondent of 190 trays of strawberries in 
interstate commerce. 

A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
each respondent. Respondent, Hoverson & Sons, filed an answer de- 
nying any liability to complainant. Respondent, Georgalos Distrib- 
uting Co., Inc., failed to file a timely answer. However, prior to the 
issuance of a default order, this respondent filed a Motion to 
Reopen the Proceeding After Default, and allow the filing of an 
answer pursuant to section 47.25 of the Rules of Practice (7 CFR 
§ 47.25(e)). On June 4, 1984, respondent Georgalos Distributing Co., 
Inc.’s default in the filing of an answer was set aside, and a pro- 
posed answer, previously submitted by such respondent, was or- 
dered filed. This answer denied any liability to complainant in con- 
nection with the strawberries. 

The amount claimed as damages in the formal complaint does 
not exceed $15,000.00, and the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR § 47.20) is ap- 
plicable. Under this procedure, the verified pleadings of the parties 
are considered a part of the evidence, as is the Department’s report 
of investigation. In addition, the parties were given an opportunity 
to file evidence in the form of sworn statements. Complainant filed 
an opening statement, both respondents filed answering state- 
ments, and complainant filed a statement in reply. Each party filed 
a brief. 
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FINDINGS OF FACT 


1. Complainant, Coastal Berry Corporation, is a corporation, 
whose address is P.O. Box 1304, Watsonville, California. 

2. Respondent, Hoverson & Sons, is a partnership composed of 
Herbert E. Hoverson, and Timothy J. Hoverson, whose address is 
62 South Water Market, Chicago, Illinois. At the time of the trans- 
action involved herein this respondent was licensed under the Act. 

3. Respondent, Georgalos Distributing Co., Inc., is a corporation 
whose address is P.O. Box 1862, Salinas, California. At the time of 
the transaction involved herein this respondent was licensed under 
the Act. 

4. On or about Wednesday, July 27, 1983, complainant sold to re- 
spondent Hoverson, through respondent Georgalos, acting as 
broker, 190 trays of strawberries at $8.50 per tray, plus $.60 per 
tray for precooling, $.15 per tray for brokerage, and $.35 per tray 
for freight to the airport, or a total of $1,824.00, f.0.b. The strawber- 
ries were placed in a refrigerated air container, and transported to 
the airport on the evening of July 27, 1983. The bill of lading 
issued by complainant disclosed that the strawberries were des- 
tined to leave San Francisco airport by United Airlines flight 
number 130 on Thursday, July 28, 1983, at 4:15 p.m., with arrival 
scheduled at O’Hare Airport in Chicago for Thursday, July 28, 
1983, at 10:05 p.m. 

5. During the morning of Thursday, July 28, 1983, respondent 
Hoverson called respondent Georgalos and talked with its president 
Tom Georgalos. Respondent Hoverson told respondent Georgalas to 
cancel the shipment of strawberries purchased on July 27, 1983. 
Tom Georgalos then called complainant and spoke with Pat Rior- 
dan, conveying the message given to him by Hoverson. Mr. Riordan 
stated that it was too late to cancel. Tom Georgalos then asked Mr. 
Riordan if he could move the berries elsewhere, and was told by 
Mr. Riordan that he would try. Complainant did not succeed in 
moving the berries elsewhere, and did not stop delivery of the ber- 
ries. Tom Georgalos called back later in the day, and found that 
Pat Riordan had left for the day. Mr. Georgalos talked with Mr. 
Riordan’s secretary, asking her to see if the berries had been 
moved elsewhere. Mr. Riordan’s secretary informed Mr. Georgalos 
that she saw no order by Hoverson. Mr. Georgalos informed Hover- 
son of this, and it was assumed by Mr. Georgalos and Hoverson 
that the berries had been moved elsewhere. 

6. The strawberries were flown out of San Francisco, as sched- 
uled, on July 28, 1983. On the morning of July 29, at 9:00 a.m. re- 
spondent Hoverson was notified by the airline that the strawber- 
ries were at O’Hare Airport. Hoverson informed Mr. Georgalos 
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that the only way in which it would pick up the berries was if it 
were allowed to sell them on a consignment basis. Respondent 
Georgalos called complainant, and after some argument, complain- 
ant agreed that the berries could be handled on a consignment 
basis. 

7. When respondent Hoverson was notified by the airline of the 
berries arrival, at 9:00 a.m., on July 29, it was too late for sales to 
begin on that day. Respondent Hoverson had the berries picked up 
from the airport at approximately i2:00 midnight, on Sunday, July 
31, and sales were begun early in the morning on August 1. On 
August 1, 1983, at 8:20 a.m., a federal inspection was made, at re- 
spondent Hoverson’s place of business, covering three lots of straw- 
berries designated as the 41 tray, 40 tray, and 34 tray lots. The 41 
and 40 tray lots were stated to be stacked on pallets in the appli- 
cant’s store, and the 34 tray lot was stated to be stacked on pallets 
in the cooler at the applicant’s store. The temperature in each lot 
was stated to be 56°F. to 72°F. in various locations. The condition of 
the berries was stated to be as follows: 


41 tray lot: Generally bright, mostly ripe and firm and ca- 
lyxes fresh and green. Serious damage by bruised, wet and 
leaking berries, range 18 to 48%, average 31%. Decay av- 
erage 2%. 40 tray lot: In most samples none, in some 75%, 
average 19%, serious damage by bruised, wet and leaking 
berries. Decay ranges 25 to 100%, average 81%. 34 tray lot: 
100% decay. Each lot: Decay is Gray Mold Rot in advanced 
stages, generally occurring in nests. 


Respondent Hoverson rendered an accounting to complainant 
showing 80 cartons of berries dumped and the remainder sold for 
gross proceeds of $650.00 on August 1, 1983. After deducting ex- 
penses, including freight, respondent Hoverson remitted net pro- 
ceeds in the amount of $11.95, which were refused by complainant. 

8. The formal complaint was filed on January 3, 1984, which was 
within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


Complainant seeks to recover the purchase price of the 190 trays 
of strawberries, alleging that respondent accepted such strawber- 
ries, and has refused to pay the full price to complainant. Both the 
broker and respondent Hoverson affirm that the facts were as set 
forth in our findings. While complainant sought to rebut the state- 
ments submitted by respondent Hoverson and respondent Georga- 
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los, we have found that the findings are supported by a preponder- 
ance of the evidence. 

It is apparent that respondent Hoverson wrongfully rejected the 
strawberries to complainant when it communicated its cancellation 
of its prior order to the complainant, through the broker, on the 
morning for July 28, 1983. However, complainant’s legal remedies 
at that point, for respondent’s wrongful rejection, did not include 
going ahead with shipment of the berries. See Uniform Commercial 
Code section 2-703. Nevertheless, complainant did proceed with 
shipment, and also failed to notify either respondent that he was 
doing so. This occurred under circumstances which implied that 
the berries would be sent to another buyer, and that shipment to 
respondent Hoverson would not take place. Under the circum- 
stances of this case complainant cannot recover the price of the 
strawberries. See UCC sections 2-703(e) and 2-709. However, com- 
plainant might have recovered damages for non-acceptance (see 
UCC § 2-70%3) and § 2-708), had it not been for complainant’s 
agreement on the morning of July 29, that respondent Hoverson 
should handle the berries on a consignment basis. Although com- 
plainant contended that no such agreement was made, the record 
shows that the broker issued a new confirmation of sale showing 
the berries should be handled on a consignment basis, and that 
complainant failed to send any written objection thereto for more 
than two weeks following the issuance of such memorandum. Ac- 
cordingly, we have found that the broker’s account of what tran- 
spired is correct. See Hanover International Corporation v. Ball 
Brokerage Co., Inc., 34 Agric. Dec. 655 (1975). 

Complainant is entitled to the net proceeds of the resale, or 
$11.95. Since this amount has already been tendered to complain- 
ant and refused, no interest can be awarded. There is no basis for 
holding respondent Georgalos liable to complainant. 


ORDER 


Within thirty days from the date of this order respondent Hover- 
son & Sons shall pay to complainant, as reparation, the sum of 
$11.95. 

The complaint against respondent Georgales Distributing Co., 
Inc. is dismissed. 
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D M B Packinc Corp. a/t/a DIMARE Bros., INC. OF CALIFORNIA Uv. 
GARDEN Propucts, InNc., PACA Docket No. 2-6545. Decided 
May 22, 1985. 


Breach of contract; failure to pay—Decision. 


Respondent accepted tomatoes and became liable to the complainant for the full 
purchase price, less damages for any breach of contract. Respondent claims that late 
shipment of the tomatoes caused his resale value to be less than he expected, but 
the evidence does not show this to be true. Respondent is found liable to complain- 
ant for the full contract price less any amount already paid, and adjustments al- 
lowed by the complainant. 


Complainant, pro se. 
Respondent, pro se. 


George S. Whitten, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation, in the amount of $2,062.62, against respondent, in con- 
nection with a transaction involving the sale and shipment of one 
truckload of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability to complainant. The amount involved in the com- 
plaint does not exceed $15,000.00, and accordingly, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
§ 47.20) is applicable. Under this procedure the verified complaint 
and answer are considered a part of the evidence, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
the opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, D M B Packing Corp., is a corporation also trad- 
ing as DiMare Bros., Inc. of California, whose address is P.O. Box 
517, Newman, California. 

2. Respondent, Garden Products, Inc., is a corporation whose ad- 
dress is 1780 Ochoco Street, Portland, Oregon. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about October 6, 1983, complainant sold to respondent 
one truckload of U.S. No. 1 grade tomatoes as follows: 72 cartons, 
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extra large and larger, Typak brand, at $10.00; 360 cartons, large, 
Typak brand, at $9.00; and 432, medium, Typak brand, at $7.00; 
plus $.50 for gassing, and $.15 for palletization, or a total of 
$7,545.60, f.o.b. It was agreed between the parties that the tomatoes 
would be gassed on the 7th of October, and shipped on the 13th of 
October. The tomatoes were gassed on October 8, 1983. 

4. Between 10:00 a.m. on October 8, and 1:00 p.m. on October 10, 
1983, 936 cartons of tomatoes were federally inspected at complain- 
ant’s place of business, and found to grade “U.S. Combination 85% 
U.S. No. 1 quality” with less than % of 1% decay. The inspection 
stated that the tomatoes were mature green, and did not disclose 
the size of the tomatoes, but rather stated: “Meets Size as 
Marked”. 

5. On October 12, 1983, complainant shipped from Newman, Cali- 
fornia, to respondent in Portland, Oregon, 864 cartons of tomatoes 
of the sizes designated in Finding of Fact 3. The tomatoes arrived 
at respondent’s place of business on October 13, 1983, at 10:00 a.m. 
At 11:15 a.m., on that day, the tomatoes were federally inspected 
after being unloaded into respondent’s warehouse. Such inspection 
disclosed that the temperature of the tomatoes ranged from 65° to 
74°F. The condition of such tomatoes was stated to be as follows: 


Lg Size lot: Average approximately 5% green and break- 
ers, 35% turning and pink, 60% light red and red. Decay 
average 1%. Average 7% damage by bruising. 


XLG size lot: Average approximately 5% green and break- 
ers, 35% turning and pink, 40% light red and red. Soft 
ranges from 12 to 16%, average 14%. Decay average 4%. 
From 8 to 16%, average 12% damage by bruising. Average 
8% damage by sunken discolored areas, generally occur- 
ring over shoulders. 


Med. Size lot: Average approximately 15% green and 
breakers, 35% turning and pink, 45% light red and red. 
Soft and decay ranges from 4 to 12%, average 7% includ- 
ing 1% soft and 6% Bacterial Soft Rot in various stages. 
Average 5% damage by bruising. 


Bruising in each lot: Scattered throughout pack. 


6. On October 19, 1983, at 9:50 a.m., 267 cartons of the large size 
tomatoes were again subjected to federal inspection. Such inspec- 
tion disclosed that the temperature of the tomatoes was 53°F., and 
the condition was stated to be “average approximately 70% light 
red and red. Soft averages 5%. Decay ranges from 20 to 32%, aver- 
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age 27% Sour Rot in various stages. Average 4% damage by bruis- 
ing, scattered throughout the pack.” 

7. Respondent did not render an accounting to complainant, but 
has paid complainant $3,582.20. In addition, complainant granted 
an adjustment to respondent in the amount of $2.20 per carton, or 
a total of $1,900.80. There remains due to complainant, on the con- 
tract price, $2,062.60. 

8. The formal complaint was filed on February 21, 1984, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


It is clear from the record in this proceeding that respondent ac- 
cepted the tomatoes, and thus became liable to complainant for the 
full purchase price thereof, less damages for any breach of contract 
proven by respondent. Respondent contends that complainant 
breached the contract of sale by gassing the tomatoes one day late, 
which resulted in the tomatoes not being ready for sale when they 
arrived due to not having proper color. Respondent states that it 
had to wait to market the tomatoes until October 18, 1988, and 
that as a result the market price decreased from $10.00 to $8.00 per 
case on the extra large tomatoes, from $9.00 to $6.00 per case on 
the large tomatoes, and from $7.00 to $5.00 per case on the medium 
tomatoes, plus an additional $.65 for palletizing and cooling. Re- 
spondent submitted Federal-State Market News reports for the 
Northern San Joaquin Valley district of California in an effort to 
show the claimed market decline. However, for respondent to show 
a decline in price at shipping point has no necessary relevance to 
the price at destination. The market prices of the tomatoes at desti- 
nation are of course, the only prices that are germane to this case. 
See UCC §2-714. While respondent did not submit destination 
Market Reports we consulted the reports for Seattle, Washington 
(the closest market for which Market News Service Reports were 
available) for the period October 13, through October 19, 1983, and 
such reports disclosed no significant market decline for tomatoes of 
the sizes involved in this proceeding. In addition, we note that, al- 
though respondent has proven that complainant submitted the to- 
matoes to gassing one day late, and shipped such tomatoes one day 
early, it is doubtful that respondent has shown that this caused 
any significant delay in its marketing of the tomatoes. In any 
event, we conclude that respondent has failed to show damages re- 
sulting from complainant’s breach in delaying the gassing of the to- 
matoes. 

The Federal inspection of the tomatoes made on October 13, 
1983, shows that the extra large size lot of tomatoes was far worse 
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in condition than either of the other lots. This lot was of course, 
the smallest, amounting to only 72 cases. Considering the lot ship- 
ment tomatoes as a whole, the inspection does not show that the 
load failed to make good delivery. However, this does not mean 
that we would be precluded from awarding damages relative to the 
extra large size tomatoes, assuming that such damages had been 
proven. Respondent did not submit an accounting of the resale of 
the tomatoes, and consequently respondent did not prove damages. 
See Genbroker Corp. v. Super Food Service, 38 Agric. Dec. 83 (1979). 
The same comments are applicable to the large size tomatoes cov- 
ered by the federal inspection made on October 19, 1983. However, 
it should also be noted that this inspection does not substantiate a 
breach of warranty on the part of complainant, due to its late date, 
and also due to the fact that it covered only 267 cartons out of the 
total 360 shipped. 

The complaint alleges that the tomatoes were sold as U.S. No. 1 
grade, and respondent in its answer affirms that this was the case. 
The federal inspection made at shipping point, however, shows that 
the tomatoes were graded U.S. Combination, 85% U.S. No. 1. Al- 
though this clearly constitutes a breach of contract, respondent 
made no complaint concerning this breach, and also, there was no 
showing of damages resulting from such breach. 

In view of the foregoing discussion we conclude that respondent, 
having accepted the tomatoes, is liable to complainant for the full 
contract price thereof less the $3,582.20 already paid, and the ad- 
justment in the amount of $1,900.80 allowed by complainant, or a 
net amount of $2,062.60. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which repara- 
tion should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,062.60, with interest thereon 
at the rate of 13% per annum from November 1, 1983, until paid. 


MANN PackinG Company, INc. v. STANLEY and JoE Russo, PACA 
Docket No. 2-6577. Decided May 22, 1985. 


Respondent accepted shipment of broccoli from complainant but refused to pay the 
price agreed upon due to damage of the produce while being transported. Respond- 
ent was unable to provide any evidence to prove substantial damage to the ship- 
ment and therefore ordered to pay as reparation the full purchase price. 
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Thomas Oliveri, for complainant. 
Sturim & Nizin, Kew Gardens, NY, for respondent. 


George S. Whitten, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $6,616.90 against respondent in con- 
nection with the sale of one truckload of broccoli in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties, and respondent was served 
with a copy of the complaint. Respondent filed an answer to the 
complaint stating that it had made a partial payment to complain- 
ant “due to government inspections”. 

Since the amount claimed as damages does not exceed $15,000.00 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. In accordance with this pro- 
cedure, the parties were given an opportunity to file further evi- 


dence in the form of sworn statements. Complainant filed an open- 
ing statement. Respondent did not file an answering statement. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mann Packing Company, Inc., is a corporation, 
whose address is P.O. Box 908, Salinas, California. 

2. Respondent, Stanley and Joe Russo, is a partnership composed 
of Stanley Russo and Joe Russo, whose address is 1168 East 37th 
Street, Brooklyn, New York. At the time of the transaction in- 
volved herein respondent was licensed under the Act. 

3. On or about February 1, 1984, complainant sold to respondent 
one truckload containing 1,056 cartons of broccoli at $5.50 per 
carton, plus $.65 per carton for cooling, $100.00 for top ice, and 
$22.50 for a temperature recorder. 

4. On or about February 1, 1984, complainant shipped the truck- 
load of broccoli from loading point in Salinas, California, to re- 
spondent at Hunts Point Food Center, Bronx, New York. 

5. The truckload of broccoli arrived at respondent’s place of busi- 
ness on February 7, 1984, and was federally inspected while in the 
process of being unloaded. Such inspection showed temperatures 
ranging from 39°F. to 40°F. and condition factors as follows: “aver- 
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age 4% damage by open yellow flowering buds. 1 to 3 Bunches per 
carton average 14% damage by turning yellow bud clusters. No 
decay.” The certificate stated that the inspection was “restricted to 
initial 200 cartons being unloaded and in 4 incomplete stacks near- 
est rear doors.” 

6. The formal complaint was filed on April 20, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The only submission by respondent in this proceeding was an ex- 
ceedingly brief unsworn answer to which was attached a copy of a 
federal inspection report. Technically, this inspection report was 
not even in evidence, however, it was tacitly admitted by complain- 
ant’s opening statement. The inspection reveals a total of 18% con- 
dition defects which is excessive for broccoli, although the length of 
time which this truck was in transit together with the somewhat 
high temperatures makes this a borderline case as to whether this 
broccoli made good delivery. However, it is not necessary that we 
decide this issue since respondent totally failed to submit any data 
upon which we can assess damages. One of the necessary compo- 
nents needed to assess damages is the value of the commodity ac- 
cepted. This may be shown by the results of a prompt and proper 
resale. Respondent submitted no accounting, and consequently re- 
spondent cannot be awarded any damages in this proceeding. See, 
Anthony Brokerage, Inc. v. The Auster Company, Inc., 38 Agric. 
Dec. 1643 (1979). 

Respondent accepted the broccoli and therefore became liable to 
complainant for the full purchase price thereof, or $6,616.90. Re- 
spondent’s failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant, as reparation, $6,616.90, with interest thereon 
at the rate of 13% per annum from March 1, 1984, until paid. 


FRONTIER PACKING Co. v. GILARDI TRUCK & TRANSPORTATION, INC., 
PACA Docket No. 2-6592. Decided May 22, 1985. 


Failure to pay—Decision. 


Respondent accepted produce shipped by complainant and proceeded to attempt to 
make payment in $500.00 installments. Complainant would not accept the partial 
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payments because there was no installment agreement. Respondent has no defense 
to the complainant’s statement of no installment agreement. Respondent is found 
liable for the price of the produce accepted. 


Thomas Oliveri, for complainant. 
Gary E. Susser, for respondent. 


George S. Whitten, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et segq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the total amount of $27,439.05, in 
connection with the sale and shipment of eight loads of lettuce in 
interstate commerce. A copy of the report of investigation prepared 
by the Department was served upon each of the parties. A copy of 
the formal complaint was served upon respondent which filed an 
answer thereto denying liability to complainant. 

Although the amount claimed as damages herein exceeds 
$15,000, the parties have waived oral hearing, and accordingly the 
shortened method of procedure set forth in the Rules of Practice (7 


CFR § 47.20) is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence herein, as 
is the Department’s report of investigation. In addition, the parties 
were given the opportunity to file evidence in the form of sworn 
statements. Complainant filed an opening statement. Respondent 
did not file an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Frontier Packing Co., is a partnership composed 
of Elwood G. Fontes and George Fontes, whose address is P.O. Box 
3008, Salinas, California. 

2. Respondent, Gilardi Truck & Transportation, Inc., is a corpora- 
tion whose address is 2355 Wapak Road, Sidney, Ohio. At the time 
of the transaction involved herein respondent was licensed under 
the Act. 

3. On or about September 30, 1983, complainant sold to respond- 
ent, and shipped by truck from loading point in California, to re- 
spondent in Sidney, Ohio, 38 bins of bulk lettuce, for a total price, 
including cooling and temperature recorder, of $3,675.25, f.o.b.a. 
The lettuce was accepted by respondent on arrival at destination, 
and the total of the purchase price remains due and owing from 
respondent. 
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4. On or about October 7, 1983, complainant sold to respondent, 
and shipped by truck from loading point in California, to respond- 
ent in Sidney, Ohio, 39 bins of bulk lettuce, for a total price, includ- 
ing cooling and temperature recorder, of $3,869.05, f.o.b.a. The let- 
tuce was accepted by respondent on arrival at destination, and the 
total of the purchase price remains due and owing from respond- 
ent. 

5. On or about October 11, 1983, complainant sold to respondent, 
and shipped by truck from loading point in California, to respond- 
ent in Sidney, Ohio, 16 bins of bulk lettuce, for a total price, includ- 
ing cooling, of $1,792.80, f.o.b.a. The lettuce was accepted by re- 
spondent on arrival at destination, and the total of the purchase 
price remains due and owing from respondent. 

6. On or about October 11, 1983, complainant sold to respondent, 
and shipped by truck from loading point in California, to respond- 
ent in Sidney, Ohio, 38 bins of bulk lettuce, for a total price, includ- 
ing cooling and temperature recorder, of $4,446.25, f.0.b.a. The let- 
tuce was accepted by respondent on arrival at destination; and the 
total of the purchase price remains due and owing from respond- 
ent. 

7. On or about October 14, 1983, complainant sold to respondent, 
and shipped by truck from loading point in California, to respond- 
ent in Sidney, Ohio, 10 bins of bulk lettuce, for a total price, includ- 
ing cooling, of $1,058.75, f.o.b.a. The lettuce was accepted by re- 
spondent on arrival at destination, and the total of the purchase 
price remains due and owing from respondent. 

8. On or about October 18, 1983, complainant sold to respondent, 
and shipped by truck from loading point in California, to respond- 
ent in Sidney, Ohio, 32 bins of bulk lettuce, 75 cartons of Jumbo 
carrots, 60 cartons of celery, and 20 cartons of cauliflower, for a 
total price, including cooling and temperature recorder, of 
$4,921.90, f.0.b.a. The produce was accepted by respondent on arriv- 
al at destination, and the total of the purchase price remains due 
and owing from respondent. 

9. On or about October 20, 1988, complainant sold to respondent, 
and shipped by truck from loading point in California, to respond- 
ent in Sidney, Ohio, 38 bins of bulk lettuce, for a total price, includ- 
ing cooling and temperature recorder, of $4,299.50, f.o.b.a. The let- 
tuce was accepted by respondent on arrival at destination, and the 
total of the purchase price remains due and owing from respond- 
ent. 

10. On or about October 28, 1983, complainant sold to respondent, 
and shipped by truck from loading point in California, to respond- 
ent in Sidney, Ohio, 38 bins of bulk lettuce, for a total price, includ- 
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ing cooling and temperature recorder, of $3,384.55, f.o.b.a. The let- 
tuce was accepted by respondent on arrival at destination, and the 
total of the purchase price remains due and owing from respond- 
ent. 

11. The formal complaint was filed on May 4, 1984, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Although respondent filed an answer denying generally the alle- 
gations of the complaint, respondent submitted no further evidence 
in this proceeding. After filing the answer containing the general 
denial, respondent’s attorney sent a letter to an official of the Fruit 
and Vegetable Division in which he stated in relevant part as fol- 
lows: 


. . . please be advised that it is my client’s contention that 
he had a pre-existing arrangement with Frontier Packing 
regarding the “prompt payment” for the produce shipped. 
Frontier was to receive the sum of $500.00 per month on 
the balance due and that was an agreement by and be- 
tween the parties. 


Complainant subsequently filed an opening statement in which it 
denied that any agreement was entered into between the parties 
for any type of payment schedule. Complainant stated in the open- 
ing statement that respondent sent complainant three $500.00 pay- 
ments which complainant had returned to respondent because com- 
plainant did not want to imply that it was agreeing to any type of 
payment schedule. Respondent made no reply to the opening state- 
ment, and we conclude that respondent has no defense to the alle- 
gations of the complaint. Since respondent accepted all of the 
produce respondent became liable to complainant for the full pur- 
chase price thereof, or a total of $27,489.05, none of which has been 
paid. Respondent’s failure to pay this amount to complainant is a 
violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $27,439.05, with interest thereon 
at the rate of 13% per annum from November 1, 1983, until paid. 
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Stx L’s Packinc Company, INc. v. WENDELL L. BARNETT d/b/a Bar- 
NETT BROKERAGE, Co. PACA Docket No. 2-6628. Decided May 
22, 1985. 


Complainant, pro se. 
Philip Wittenberg, Esquire, for respondent. 


Dennis Becker, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $6,009.50 in connection with the sale 
of four truckloads of produce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent. Respondent filed an answer 
thereto denying liability to complainant. It also filed a counter- 
claim. Complainant filed an answer to the counterclaim denying li- 
ability to respondent. Since the amounts claimed as damages in the 
formal complaint and counterclaim do not exceed $15,000.00 the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Pursuant to this pro- 
cedure the parties were offered an opportunity to file additional 
evidence. Complainant filed an opening statement. Although given 
an opportunity to file briefs, neither party did so. 


FINDINGS OF FACT 


1. Complainant, Six L’s Packing Company, Inc., is a corporation 
with an address at P.O. Box 1987, Hollywood, Florida. 

2. Respondent, Wendell Barnett, is an individual doing business 
as Barnett Brokerage Company with an address at P.O. Box 127, 
Dalzell, South Carolina. At the time of the transactions involved in 
this proceeding respondent was subject to license under the Act. 

3. On December 6, 1983, complainant sold to respondent 144 25 
pound cartons of extra large garden tomatoes at $7.00 a carton for 
a contract price of $1,008.00, and 144 cartons of 25 pound large 
garden tomatoes at $6.00 a carton for a contract price of $864.00. It 
also charged 15 cents per carton for palletizing for a total price of 
$43.20, and 10 cents a carton for refrigeration for a total cost of 
$28.80. The total contract price was $1,944.00, f.o.b. On or about De- 
cember 6, 1983, the tomatoes were shipped to an unknown destina- 
tion in interstate commerce. 
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4. On December 6, 1983, complainant sold to respondent 42 crates 
of super select cucumbers at $5.00 a crate for a total price of 
$210.00, and 150 cartons of large bell peppers at $6.00 a carton for 
a total price of $900.00, for a total contract price of $1,110.00, f.o.b. 
On or about December 6, 1983, the above described produce was 
shipped to an unknown destination in interstate commerce. 

5. On December 16, 1983, complainant sold to respondent 144 car- 
tons of 25 pound large garden tomatoes at $4.00 a carton for a total 
price of $576.00, and 144 cartons of 25 pound extra large garden to- 
matoes at $5.00 a carton for a total price of $720.00, plus palletizing 
at 15 cents a carton for a total cost of $43.20, and refrigeration at 
10 cents a carton for a total cost of $28.80, for a total contract price 
of $1,368.00, f.o.b. On or about December 16, 1983, the tomatoes 
were shipped to an unknown destination in interstate commerce. 

6. On December 16, 1983, complainant sold to respondent 100 
crates of super select cucumbers at $5.75 a crate for a total price of 
$575.00, and 150 cartons of large bell peppers at $6.75 a carton for 
a total price of $1,012.50, for a total contract price of $1,587.50, 
f.o.b. 

7. The total contract price for the four transactions described in 
paragraphs 3 through 6, above, was $6,009.50. Respondent has not 
paid complainant any of this sum. 


8. A formal complaint was filed in this proceeding on May 5, 
1984, which was within nine months of the time the causes of 
action herein accrued. 


DISCUSSION 


The sole issue for resolution in this proceeding is whether the re- 
spondent purchased the commodities involved in the four transac- 
tions, or whether he was a broker with respect to a sale of goods by 
complainant to a third party. As the proponent that the transac- 
tions involved a sale of produce to respondent complainant has the 
burden of proof to show the essential elements of the contract. New 
York Trade Association v. Sidney Sandler, 32 Agric. Dec. 702 (1973). 
Based on the evidence provided in the record we find that com- 
plainant has sustained its burden of proof. 

Complainant submitted invoices which showed that the sales 
were made to B. J. Barnett, Inc., at the same address as the re- 
spondent. The record shows that the respondent is the son of the 
owner of B. J. Barnett, Inc., and was doing business from the same 
location utilizing the same telephones. It is, therefore, understand- 
able that complainant initially issued its invoices against B. J. Bar- 
nett, Inc., rather than respondent. It is also understandable that 
complainant filed a suit in court seeking to recover from B. J. Bar- 
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nett, Inc., rather than respondent. That law suit was dismissed 
with prejudice as against B. J. Barnett, Inc., and a reparation pro- 
ceeding was filed against Wendell L. Barnett. Respondent’s claim 
that the dismissal of the lawsuit with prejudice is res judicata 
against respondent is without foundation. The simple fact is that 
the parties are different in the two proceedings, and for res judica- 
ta to lie the parties must be the same. 

Respondent claims that Charles Harris, an employee of com- 
plainant, dealt with him with respect to the four transactions in- 
volved in this proceeding. He claimed that Mr. Harris knew that 
he was acting as a broker, and promised him brokerage of 25 cents 
a carton on all the commodities except for the tomatoes, and with 
respect to the tomatoes misled him by telling him that no one ever 
paid brokerage on tomatoes. Respondent further claimed that Mr. 
Harris asked him to handle the billings with respect to the four 
transactions as a convenience and accommodation to complainant. 
Respondent also claimed that prices were adjusted with respect to 
the transactions after their receipt by the firm to which they were 
shipped. He also said that he sent a check to complainant showing 
that he was only a broker. The trouble with respondent’s claims in 
the first instance is that he provided no documentation whatsoever 
in support of his statements. If respondent truly did send a check, 
he should have put a cancelled copy thereof in evidence. If the 
prices were adjusted after receipt, there should have been some 
documentation reflecting such adjustments. If he truly were a 
broker, he was required by regulation to provide broker’s memo- 
randa. See 7 CFR § 46.28. 7 CFR § 46.28(a) states in pertinent part: 


the broker shall prepare in writing and deliver promptly 
to all parties a properly executed confirmation or memo- 
randum of sale setting forth truly and correctly all of the 
essential details of the agreement between the parties, in- 
cluding any express agreement as to the time when pay- 
ment is due. The broker shall retain a copy of such confir- 
mations or memoranda as part of his accounts and records. 
The broker who does not prepare these documents and 
retain copies in his files is failing to prepare and maintain 
complete and correct records as required by the act. The 
broker who does not deliver copies of these documents to 
all parties involved in the transaction is failing to perform 
his duties as a broker. . . . If the broker’s records do not 
support his contentions that a binding contract was made 
with proper notice to the parties, the broker may be held 
liable for any loss or damage resulting from such negli- 
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gence, or for other penalties provided by the act for failure 
to perform his express or implied duties. 


Obviously, in view of the above-quoted regulatory provision, since 
respondent did not provide any documentation whatsoever in this 
record, we can only conclude that he has failed to fulfill his obliga- 
tions as a broker. Furthermore, there being no evidence in the 
record that he acted as the broker, we can only conclude that he 
was the purchaser of the goods as alleged by the complainant. 
Therefore, respondent is liable for the full contract price for the 
four transactions. We find that his failure to pay complainant 
$6,009.50 is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant, as reparation, $6,009.50, with interest thereon 
at the rate of 138% per annum from January 1, 1984, until paid. 


Van SOLKEMA Farms, INC. v. EMERSON H. E.L.iott d/b/a EMERSON 
E.uiotr Propuce, PACA Docket No. 2-6785. Decided May 22, 
1985. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,355.00 in con- 
nection with a shipment of tomatoes in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an order without further procedure is ap- 
propriate, pursuant to section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 

Complainant, Van Solkema Farms, Inc., is a corporation whose 
address is 8513 Harlow S.W., P.O. Box 308, Byron, Michigan 49315. 
Respondent, Emerson H. Elliott d/b/a Emerson Elliott Produce, is 
a individual whose address is P.O. Box 745, Casselberry, Florida 
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32707. At the time of the transaction involved herein, respondent 
was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $2,355.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as_ reparation, 
$2,355.00, with interest thereon at the rate of 13 percent per 
annum from October 1, 1984, until paid. 


KNIGHTEN’S TOMATOES, INC. v. EMERSON H. ELuiott d/b/a EMERSON 
E.uiotr Propuce, PACA Docket No. 2-6788. Decided May 22, 
1985. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act , 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $8,496.00 in con- 
nection with a shipment of tomatoes in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an order without further procedure is ap- 
propriate, pursuant to section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 

Complainant, Knighten’s Tomatoes, Inc., is a corporation whose 
address is P.O. Box 25, Leicester, North Carolina 28748. Respond- 
ent, Emerson H. Elliott d/b/a Emerson Elliott Produce, is a indi- 
vidual whose address is P.O. Box 745, Casselberry, Florida 32707. 
At the time of the transaction involved herein, respondent was li- 
censed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $8,496.00. Accordingly, within 30 days from the date of this 
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order, respondent shall pay to complainant, as_ reparation, 
$8,496.00, with interest thereon at the rate of 13 percent per 
annum from September 1, 1984, until paid. 


SicMA Propuce, Co. Inc. v. Caruso Propuce, Inc., PACA Docket 
No. 2-6456. Decided June 3, 1985. 


Complainant, pro se. 
Thomas A. Caruso, Esquire, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $4,332.70 in con- 
nection with a shipment of tomatoes and cucumbers in interstate 
commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying li- 
ability and asserting a counterclaim in the amount of $6,728.00 in 
connection with the subject matter of the complaint. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such pro- 
cedure, the parties were given an opportunity to submit additional 
evidence in the form of verified statements as well as briefs. Re- 
spondent filed an answering statement and complainant filed a 
statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sigma Produce Co., Inc., is a corporation whose 
address is P.O. Box 1683, Nogales, Arizona. At the time of the 
transaction involved herein, complainant was licensed under the 
Act. 


2. Respondent Caruso Produce, Inc., is a corporation whose ad- 
dress is 935 S. E. Belmont Street, Portland, Oregon. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 

3. On February 17, 1983, complainant sold to respondent a truck- 
load of produce consisting of 132 flats of 5x5 tomatoes at $6.00 per 
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flat, 528 flats of 5x6 tomatoes at $5.50 per flat, 540 lugs of 7x7 
tomatoes at $4.00 per lug, and 36 cartons of cucumbers at $10.00 
per carton, plus $618.00 for pallets and precooling, for a total of 
$6,834.00, f.o.b. A bill of lading was prepared which indicated that 
a 46°F. transit temperature was to be maintained. 

4. The produce was shipped to respondent and arrived on Febru- 
ary 21, 1983. Early the next morning, February 22, 1983, the toma- 
toes were federally inspected, which resulted as follows, in relevant 
part: 


WHERE INSPECTED Receivers Warehouse 


Products Inspected: TOMATOES in cartons printed “Sigma, 
Sigma Produce Co., Inc., Nogales, Ari- 
zona, Produce of Mexico’, and 
stamped to denote size (size 55, 56, 77 
noted), also stamped with various 
numbers. Inspectors count 1,200 car- 
tons. 


Condition of Load: Stacked at above location. 
Condition of Pack: Fairly tight to tight. 
Temperature of Product: Ranges from 55 to 59°F. 


Condition: 55 size lot: Average approximately 40% 
light red and red. Soft ranges from 32 
to 44%, average 38%. Decay ranges 
from 20 to 24%, average 22%. Aver- 
age 2% damage by sunken discolored 
areas, generally occurring over shoul- 
ders. 

56 size lot: Average approximately 5% 
turning and pink, 45% light red and 
red. Soft ranges from 8 to 28%, aver- 
age 22%. Decay ranges from 4 to 
56%, average 26%. Average 3% 
damage by sunken discolored areas, 
generally occurring over shoulders. 

77 size lot: Average approximately 45% 
light red and red. Soft ranges from 24 
to 76%, average 42%. Decay ranges 
from 4 to 28%, average 14%. 


5. Respondent spent 40% hours repacking the tomatoes. Respond- 
ent then dumped 67 flats of the 5x5 tomatoes, 230 flats of 5x6 to- 
matoes, and 290 lugs of the 7x7 tomatoes. 
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6. Respondent has remitted to complainant $2,501.30, leaving 
$4,332.70 of the original contract price which complainant claims to 
be due and owing. Complainant has failed to pay respondent the 
$6,728.00 which respondent claims in its counterclaim to be due 
and owing. 

7. A formal complaint was filed on September 29, 1983, which 
was within nine months from when the alleged cause of action 
herein accrued. A timely counterclaim concerning the subject 
matter of the complaint was filed along with respondent’s answer 
on December 16, 1983. 


CONCLUSIONS 


On February 17, 1983, complainant sold and shipped a truckload 
of tomatoes to respondent, consisting of 1,200 packages of tomatoes 
at $5,856.00 f.o.b., and 36 packages of cucumbers at $360.00, f.o.b. 
Charges for cooling and pallets were $618.00, or $558.00 for the to- 
matoes and $60.00 for the cucumbers. The produce arrived at re- 
spondent’s place of business on February 21, 1983, and was accept- 
ed. Respondent does not deny owing the full contract price for the 
cucumbers but contends that the tomatoes were in breach of war- 
ranty, and resulted in a net loss to respondent of $6,728.00, which 
respondent seeks to recover in its counterclaim. 

As respondent accepted the tomatoes, it became liable for the 
contract price therefor, less damages due to any breach of warran- 
ty by complainant. Respondent has the burden of proving the 
breach and damages by a preponderance of the evidence. Santa 
Clara Produce, Inc. v. Caruso Produce Inc., 41 Agric. Dec. 2279 
(1982). 

Respondent claims that a federal inspection taken at 8:35 a.m. on 
February 22, 1983, evidences a breach of complainant’s warranty of 
suitable shipping condition, which is defined in 7 CFR 46.42(j) as 
meaning that the commodity, at the time of billing, is in a condi- 
tion which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without deterioration at 
the contract destination agreed upon by the parties. The February 
22, 1983, inspection reveals an average of 38% soft and 22% decay 
for the 5x5 tomatoes, 22% soft and 26% decay for the 5x6 toma- 
toes, and 42% soft and 14% decay for the 7x7 tomatoes. Complain- 
ant claims that the product temperature noted in the inspection 
report, 55 to 59°F., is evidence of abnormal transportation condi- 
tions or improper storage by respondent prior to the inspection, as 
the bill of lading shows that the tomatoes were to be kept at 46°F. 
during transit. However, even though the product temperature is 
higher than one would expect if the transit temperature had been 
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maintained at 46°F. and the tomatoes been properly stored by re- 
spondent, the product temperature would have to have been much 
higher for the extremely poor condition of the tomatoes to have re- 
sulted from abnormal transportation conditions during the four 
days in transit or from the one day of storage. There is thus no 
doubt that there was a breach of complainant’s suitable shipping 
condition warranty in this case. 

As damages resulting from complainant’s breach, respondent is 
entitled to the difference at the time and place of acceptance be- 
tween the value of tomatoes if they had as been as warranted and 
their actual value, plus any incidental damages. Pleasant Valley 
Vegetable Co-op v. Robt. T. Cochran & Co., Inc. Agric. Dec. 1208 
(1982). For the value of the tomatoes as warranted we look to the 
February 22, 1983, Market News Service Reports for Seattle, Wash- 
ington, the place closest to Portland, Oregon, where respondent ac- 
cepted the tomatoes, which publishes Market News Service Re- 
ports. The Seattle reports are a generally accurate reflection of the 
market prices of commodities at Portland. The reports show the 
5x5 tomatoes selling from $11.50 to $13.00 per flat, the 5x6 toma- 
toes from $11.50 to $13.00 per flat, and the 7x7 tomatoes at $10.25 
per lug. The value of the 132 flats of 5x5 tomatoes, at $11.50 per 
flat, would have been $1,518.00, the 528 flats of 5x6 tomatoes, at 
$11.50 per flat, would have been $6,727.00, and the 540 lugs of 7x7 
tomatoes, at $10.25 per lug, would have been $5,535.00, a total of 
$13,100.25. The actual value of the tomatoes accepted is determined 
by the results of a prompt and proper resale. Green Valley Produce 
Co-op v. Nicholas J. Zerillo, Inc., 41 Agric. Dec. 519 (1982). Howev- 
er, in this case, respondent has failed to provide any evidence of 
resales. Therefore, we cannot conclude that respondent resold these 
tomatoes. Respondent has provided evidence, in an affidavit by a 
David R. Burns, to support its claim that it dumped 67 flats of the 
5x5 tomatoes, 230 flats of the 5x6 tomatoes, and 290 lugs of the 
7x7 tomatoes. Mr. Burns states that between February 23, 1983, 
and March 7, 1983, at respondent’s request, he dumped 590 boxes 
of tomatoes, which had complainant’s name on each box. It is clear 
that these tomatoes were those which respondent claims to have 
dumped. The dumped tomatoes obviously were without value. The 
actual value of the tomatoes which respondent did not dump is 
their market value, as determined by the Market News Service Re- 
ports, which we have previously found to be $11.50 per flat for the 
65 flats of 5x5 tomatoes, $11.50 per flat for the 298 flats of 5x6 
tomatoes, and $10.25 per flat for the 250 lugs of 7x7 tomatoes, for 
a total of $6,636.70. The difference between this figure and the 
value of the entire load of tomatoes as warranted, $13,100.25, is 
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$6,463.55. This constitutes respondent’s damages. Respondent al- 
leges that it should also be compensated for its expenses in repack- 
ing the tomatoes in the amount of $486.00, covering 40% hours at 
$12.00 per hour. This is a reasonable claim and will be awarded. 
Respondent contends that complainant is also liable for the market 
price of the tomatoes which had to be dumped. Apparently, it is re- 
spondent’s position that it would have been able to reseil these to- 
matoes at the prevailing market price. This claim for lost profits 
must be denied, as respondent has failed to prove that complainant 
entered into the original contract of sale with specific knowledge of 
respondent’s resale arrangement. In the absence of such proof, lost 
profits will not be awarded. Paramount Citrus Association, Inc. v. 
Fishman Produce Co., 40 Agric. Dec. 1343 (1981); S. P. Lipoma Co. 
v. C. H. Robinson, 29 Agric. Dec. 499 (1970). Respondent’s total 
damages are, therefore, $6,463.55 plus $486.00, or $6,949.55. 

The contract price for the tomatoes was $6,414.00. Respondent’s 
damages of $6,949.55 exceed the contract price by $535.55. Respond- 
ent admits owing complainant the contract price for the cucum- 
bers, or $420.00. This reduces complainant’s liability to $115.55. To 
this figure must be added the $2,501.30 which respondent has al- 
ready paid complainant. The total of $2,616.85 is the amount which 


is owed to respondent by complainant, and complainant’s failure to 
pay this sum is a violation of section 2 of the Act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $2,616.85, with interest thereon at 
the rate of 13% per annum from April 1, 1983, until paid. 


L-SHANG’s, INC. v. Gwin, WHITE & PRINCE, INC., and/or CASCOA 
Growers, PACA Docket No. 2-6549. Decided June 8, 1985. 


Larry C. Gullmer, Esquire, for complainant. 
Terrence M. McCauley, Esquire, for respondent. 


George S. Whitten, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought an award 
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of reparation in the amount of $15,000.00 against respondents in 
connection with the shipment of apples in foreign commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served pon respondents. Each respondent filed an 
answer to the complaint denying any liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00. Accordingly, the shortened method of procedure provid- 
ed in section 47.20 of the Rules of Practice (7 CFR § 47.20) is appli- 
cable. Under this procedure the verified pleadings of the parties 
are considered a part of the evidence herein as is the Department’s 
report of investigation. In addition the parties were given the op- 
portunity to file evidence in the form of sworn statements. Com- 
plainant filed an opening statement, both respondents filed answer- 
ing statements, and complainant filed a statement in reply. None 
of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, L-Shang’s Inc., is a corporation whose address is 
444 West Shaw, Fresno, California. 

2. Respondent, Gwin, White & Prince, Inc., is a corporation 
whose address is Wedgewood Street, P.O. Box 15317, Seattle, Wash- 
ington. At the time of the transactions involved herein this re- 
spondent was licensed under the Act. 

3. Respondent, Cascoa Growers, is a corporation whose address is 
102 Woodring Street, Cashmere, Washington. At the time of the 
transactions involved herein this respondent was licensed under 
the Act. 

4. On or about December 29, 1982, respondent Gwin, White & 
Prince Inc., acting as agent for respondent for Cascoa Growers, con- 
tracted to sell to complainant five containers of Lake Wenatchee 
brand red delicious apples, extra fancy grade, to contain a total of 
5,000 cartons at an average price of $9.52 per carton, or a total 
price of $47,600.00. The terms of the contract were f.o.b. shipping 
point, meaning that complainant took possession of and title to the 
apples at shipping point, and shipped them to destination in 
Taiwan. In addition complainant paid the full purchase price of the 
apples prior to shipment. 

5. The apples were shipped from respondent Cascoa Grower’s 
warehouse in Cashmere, Washington on January 6, 1983, to com- 
plainant in care of American President Lines, Seattle, Washington. 
On January 9, 1983, the apples were laden on board the “PRES. 
TAFT, V. 119” and shipped to Taiwan. 
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6. On January 11, 1983, respondent Gwin, White & Price, Inc., 
issued a shipping manifest for each container showing the total 
number of cartons for each size of apples as agreed upon between 
the parties. The data shown on such manifests is set forth below in 
pertinent part, together with price information for each size con- 
tainer. Also included in the chart, in brackets, for each size and 
each container, are the actual number of cartons received by com- 
plainant’s customer in Taiwan. 


72s 80s 88s 100s 1138s 125s 188s TO- 
CONTAINER = $1175 $10.75 $9.75 $8.75 $8.25 $7.75 $7.25 TALS 


APLU 962844 [26] [427] [151] [271] [87] [98] [8] [1010] 
100 330 150 267 100 3 1000 


APLU 963390 [94] [841] [123] [288] {100] [8] [996] 
100 330 150 267 100 3 1000 


APLU 963158 (83] [291] [838] [214] [10] [8] [989] 
100 330 150 267 54 3 1000 


APLU 963367 [287] [278] [217] [130] [12] [6] [988] 
260 289 367 69 5 5 1000 


APLU 962922 [233] [145] [626] [3] [1007] 
250 147 600 3 1000 





TOTALS [490] [1334] [829][1136] [337] [846] [18] [4990] 
560 1279 817 1120 348 859 17 5000 


TOTAL OVER/ —70 +55 412 416 -—11 -13 +41 —-10 
UNDER 


7. Although complainant was only charged $47,600.00 for the 
5,000 cartons of apples, at the agreed average per carton price of 
$9.52, the parties were aware of the applicable price structure, ac- 
cording to size of carton, as set forth in the chart above. Using such 
price structure, the total price of the 5,000 cartons of apples, if 
sizes and quantities had been in accordance with manifests, would 
have been $47,746.50. Using the same price structure, the value of 
the cartons actually received in Taiwan would be $47,588.00, or a 
difference of $158.50. 

8. The informal complaint was filed on June 17, 1983, which was 
within nine months after the cause of action alleged herein ac- 
crued. 
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CONCLUSIONS 


Complainant brings this action for the recovery of lost profits 
due to the rejection of the five containers of apples by its customer 
in Taiwan. Complainant states that it resold the apples to Berlin 
International Taiwan Corp. for $67,350.00. In addition complainant 
states that it has received $47,000.00 in net proceeds, and that a 
remaining $6,861.10 of net proceeds are still currently held by the 
Taiwanese corporation, and will be released to complainant. Com- 
plainant thus seeks to recover a total of $13,488.90, being the differ- 
ence between the net proceeds from the resale of the apples in 
Taiwan, and the $67,350.00 price for which it originally sold the 
apples to the Taiwanese corporation. It is thus clear that complain- 
ant is seeking recovery of lost profits. We have long held that re- 
covery of lost profits cannot be allowed where a seller has not been 
informed of the resale contract. Ruby Robinson Co., Inc. v. Belson, 
37 Agric. Dec. 185 (1978); A.G. Shore Co. v. Conner Brothers, Agric. 
Dec. 1269 (1959); and Quality Potato Co. v. Cooney & Korshak, 13 
Agric. Dec. 1104 (1954). Complainant has not shown that there was 
any knowledge on the part of respondents concerning its resale 
contract to Berlin International Taiwan Corporation. 

It remains to be considered whether damages may be computed 
in complainant’s favor by any other means. Respondents contend 
that complainant has failed to prove by neutral third party evi- 
dence that the differences in count actually existed. However, both 
respondents admitted in separate letters to complainant, in the 
middle of February, 1983, that there were discrepancies in the load- 
ing manifests. For example respondent Gwin, White & Prince, Inc., 
stated in a letter to complainant on February 18, 1983, in relevant 
part as follows: 


I have discussed the manifest errors with Roger Case the 
General Manager at Cascoa Growers. As you can imagine, 
Roger was extremely embarrassed and angered by the 
careless attitude his loading foreman has been displaying 
lately. Yours is not the first problem Roger has had and I 
think the way the foreman handled your order will prob- 
ably cost him his job. 


Roger explained that they had to change the manifest 
because they did not have enough satisfactory fruit in all 
sizes and he did not want to send fruit that would have 
been disappointing. Unfortunately, the loading foreman 
did not count the fruit being loaded into each container. 
After the containers were loaded, he simply copied the fig- 
ures from the orders onto his shipping manifests. As your 
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people found, the manifests had no relationship with what 
was actually loaded. 


We have concluded that although the counts of the fruit in 
Taiwan were not made by a neutral third party inspector, such 
counts were nevertheless accurate. It should be noted that we are 
not dealing here with a condition or quality factor which would re- 
quire use of scientific sampling procedures and familiarity with the 
application of consistent standards. 

Having established that there was a variance between the mani- 
fests and what was actually shipped, there are a number of other 
questions which must be considered. The parties agree that com- 
plainant’s representative visited the packing house of Cascoa Grow- 
ers prior to shipment, and selected the grower lots from which 
shipment was to be made. Complainant maintains that it was ad- 
vised by Cascoa Growers that the order could not be completely 
filled from the lots selected, but that other lots would be used to 
complete the order, which lots would be in accordance with the 
previous selection and the terms of the contract in regard to the 
quantities of the various sizes. Respondent, Cascoa Growers, alleges 
that complainant was informed that the actual fruit selected for 
sale and delivery might differ from the sizes and quantities set 
forth on the manifest estimates, so that the fruit could be obtained 
from the grower lots selected by complainant. For a number of rea- 
sons, which will appear later, it is not necessary that we decide this 
factual dispute. 

Although complainant’s customer in Taiwan rejected the apples 
to complainant it is not clear that such rejection was made in a 
timely fashion. Indeed, the evidence indicates the contrary. A letter 
from such customer dated January 24, 1983, indicates that the 
vessel arrived on January 22, 1983. However, the notice of rejection 
contained in the letter was made at least two days following such 
arrival, and, therefore, exceeds the 24 hour time limit set forth in 
the regulations (see 7 CFR § 47.2(cc)(2)). A more serious problem 
with any claimed rejection on the part of complainant, however, is 
that there is no record of a prompt rejection by complainant to re- 
spondents following arrival of the vessel in Taiwan. However, both 
of these observations assume that there was legal opportunity for 
rejection in Taiwan. We find that such was not the case. Under the 
terms of the contract admitted by the parties, complainant accept- 
ed the apples at shipping point, and therefore could not subse- 
quently reject such apples. See U.C.C. section 2-607(2). 

While the Uniform Commercial Code, section 2-601, appears to 
make the perfect tender rule applicable under limited circum- 
stances in regard to a rejection, there is certainly no requirement 
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for perfect tender in regard to accepted goods. Accordingly, unless 
the variances in quantity disclosed by the inspection in Taiwan 
amounted to a material breach of contract, there was no breach for 
which complainant may receive damages. While some of the con- 
tainers of apples showed a wide variation from the manifest, the 
total variation for all five containers was not so great. The five con- 
tainers were all shipped at the same time, and were delivered at 
the same time to the same customer in Taiwan. Accordingly, the 
total variation for all five containers is the pertinent fact for our 
consideration as to whether there was a material breach of con- 
tract. It is evident that complainant’s customer was able to use all 
of the sizes which were ordered and delivered. The greatest vari- 
ations were in the size 72 and size 80 containers, the size 72 being 
70 containers short from the manifested 560 containers, and the 
size 80 showing 55 containers in excess of the 1,279 containers 
manifested. The remaining variations from the total on the mani- 
fests are clearly insignificant. Complainant had the burden of prov- 
ing a breach of contract, and consequently also the burden of prov- 
ing that the variation was material. Complainant has not shown 
any reason why such variation should be taken as a material 
breach, and we conclude, therefore, that there was no material 
breach of the contract. 

Cascoa Growers previously offered to make a price adjustment of 
$158.50 based on the claimed variance in count in Taiwan. Since 
we have found that such variance did exist, complainant should be 
awarded reparation in such amount, but without interest. The com- 
plaint as against respondent Gwin, White & Prince, Inc., should be 
dismissed. 


ORDER 


Within 30 days from the date of this order respondent Cascoa 
Growers, shall pay to complainant, as reparation, $158.50. 

The complaint against respondent Gwin, White & Prince, Inc., is 
dismissed. 
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J. A. Woop Co-Vista, INc. v. MENDEZ Bros. PRropuCE CoMPANY, 
PACA Docket No. 2-6598. Decided June 3, 1985. 
Failure to pay—Decision. 


Thomas R. Oliveri, for complainant. 
Richard H. Moll, Esquire, San Antonio, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $8,837.40 in con- 
nection with the sale of one truckload of lettuce in interstate com- 


merce. 

A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to com- 
plainant. 

The amount claimed as damages in the formal complaint does 
not exceed $15,000, and the shortened method of procedure provid- 


ed in section 47.20 of the Rules of Practice (7 CFR § 47.20) is there- 
fore applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence as is the Department’s 
report of investigation. In addition the parties were given an oppor- 
tunity to file evidence in the form of sworn statements. Complain- 
ant filed an opening statement, and respondent filed an answering 
statement. Complainant did not file a statement in reply. Com- 
plainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. A. Wood Co-Vista, Inc., is a corporation whose 
address is P.O. Box 9069, Phoenix, Arizona. 

2. Respondent, Mendez Bros. Produce Company, is a corporation 
whose address is 501-506 Produce Terminal, San Antonio, Texas. 
At the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about June 3, 1983, complainant sold through Touch- 
stone & Associates, acting as broker, to Fleming Foods of San Anto- 
nio, Texas, one truckload of lettuce consisting of 858 cartons at 
$8.00 per carton, plus $.70 per carton cooling, and $.15 per carton 
brokerage, or a total price of $7,593.30, f.o.b. 

4. On June 3, 1983, complainant shipped the lettuce covered by 
Finding of Fact 3 to Touchstone & Associates in San Antonio. Fol- 
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lowing arrival on June 6, 1983, at 12:35 p.m., the lettuce was feder- 
ally inspected at the place of business of Fleming Foods, and was 
found to have an average of 16% damage by dark brown to black 
discoloration in the wrapper leaves, and an average of 3% damage 
by red discoloration, 4% damage by tipburn, and 2% damage by 
decay in the head leaves. The lettuce was rejected by Fleming 
Foods. With the consent of complainant the lettuce was placed on 
consignment with respondent. 

5. On June 17, 1983, respondent contacted the broker and stated 
that it would return $1.50 per carton, plus $.70 cooling, to com- 
plainant, and pay the $1.50 freight per carton on the lettuce. When 
the broker reported this to complainant, complainant expressed 
dissatisfaction, and stated that any check from respondent must be 
supported by adequate documentation. Respondent sent complain- 
ant a check on July 9, 1983, in the amount of $1,887.60, but did not 
send any supporting documentation. 

6. An informal complaint was filed on September 27, 1983, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that it is entitled to the fair market value of 
the lettuce sold by respondent, which it states should be $12.50 per 
carton based upon Market News reports for the San Antonio 
market at the time of arrival. Respondent contends that subse- 
quent to the rejection of the lettuce, when it was contacted by the 
broker, the agreement reached between the parties was that re- 
spondent should be allowed to handle the lettuce on a price after 
sale basis. In addition, respondent alleges that on June 17, 1983, 
complainant agreed to accept $1.50 per carton, plus $.70 per carton 
cooling, as the price for the lettuce. In response to these conten- 
tions complainant submitted an affidavit by the broker which basi- 
cally supports a straight consignment of the lettuce by complainant 
to respondent. Also, there is insufficient evidence to support re- 
spondent’s contention that complainant ever agreed to accept $1.50, 
plus $.70 cooling per carton, for the lettuce. The broker’s affidavit, 
together with a memorandum issued by the broker on June 17, 
both fall short of supporting the view that complainant entered 
into a new contract on that date, agreeing to accept the amount 
offered by respondent. Even if the statement and memo were taken 
to support an agreement by complainant to accept such amount, 
the agreement could only be viewed as conditional upon receipt of 
supporting documentation, which was not furnished in a timely 
fashion by respondent. We find on the basis of all of the evidence 
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that complainant is entitled to the normal returns from a consign- 
ment of the lettuce. 

During the formal stages of this proceeding respondent furnished 
documentation, in the form of a detailed accounting of the resale of 
the lettuce, showing gross proceeds of $4,288.25 from the sale of 
711% cartons of lettuce. The accounting also shows that 146% car- 
tons were dumped. Respondent furnished no dumping certificate, 
and the federal inspection at destination will support no more than 
5% dumpage on this load of lettuce, or a total of 43 cartons. The 
average sale price for the 711% cartons of lettuce was $6.03 per 
carton. Allowing a dumpage of 43 cartons, and multiplying the av- 
erage sale price of $6.03 by the other 815 cartons, yields construct- 
ed gross proceeds of $4,914.45. 

Unfortunately respondent did not submit any detailed break- 
down of its expenses. We, therefore, will allow respondent a 15% 
handling charge, plus freight in the amount of $1.50 per carton. 
Fifteen percent of the gross proceeds amounts to $737.17, and 
freight for the 858 cartons amounted to $1,287.00. Respondent’s ex- 
penses therefore totaled $2,024.17. This amount deducted from the 
constructed gross proceeds of $4,914.45, leaves $2,890.28 as the net 
proceeds which respondent should have reported to complainant. 


Respondent has already paid complainant $1,887.60, which leaves a 
balance of $1,002.68 still due and owing from respondent to com- 
plainant. Respondent’s failure to pay complainant such amount is 
a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,002.68, with interest thereon at 
the rate of 13% per annum from July 1, 1983, until paid. 


DENICE & FELICE Packinc Co. Inc. v. West Coast PRODUCE SALES, 
Inc., PACA Docket No. 2-6797. Decided June 3, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et segq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,337.50 in con- 
nection with a shipment of onions in interstate commerce. A copy 
of the formal complaint was served upon respondent, which filed 
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an answer thereto, admitting the material allegations of the com- 
plaint, including the indebtedness claimed by complainant. Accord- 
ingly, the issuance of an order without further procedure is appro- 
priate, pursuant to section 47.8(d) of the Rules of Practice (7 CFR 
47.8(d)). 

Complainant, Denice & Felice Packing, Co., Inc., is a corporation 
whose address is 10001 Fairview Road, Hollister, CA 95023. Re- 
spondent, West Coast Produce Sales, Inc., is a corporation whose 
address is P.O. Box 3072, Visalia, CA 13277. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $1,337.50. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as _ reparation, 
$1,337.50, with interest thereon at the rate of 13 percent per 
annum from October 1, 1984, until paid. 


Fruit DistRIBUTING CORPORATION v. GARY D. Harney d/b/a Gary 
D. Harney Company, PACA Docket No. 2-6502. Decided June 
14, 1985. 


Failure to pay—Decision. 


Complainant shipped produce to a third party and the produce was damaged. No 
Federal inspection was done to prove the amount of damage, and third party accept- 
ed this produce on consignment which he alleges indicates a new agreement. His 
attempts to pay less than the original price was rejected by the complainant. Al- 
though affidavit was submitted by a neutral party attesting to the poor condition of 
the delivered produce, this is not acceptable as a legitimate inspection and com- 
plainant is awarded payment of the original price. 


Complainant, pro se. 
Lisa Mendelsohn, Salinas, CA, for respondent. 


Dennis Becker, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
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reparation in the amount of $2,385 in connection with the sale of a 
truckload of onions in interstate commerce. 

Copies of the Report of Investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less then $15,000 the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part 
of the evidence in the case, as is the Department’s Report of Inves- 
tigation. In addition the parties were given the opportunity to file 
evidence in the form of verified statements. Neither party did so. 
Although given an opportunity to do so neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Fruit Distributing Corporation, is a corporation 
with an address at 746 South Central Avenue, Los Angeles, Califor- 
nia. 

2. Respondent, Gary D. Harney, is an individual doing business 
as Gary D. Harney Company, with an address at 5515 North 
Marian Way, Phoenix, Arizona. At the time of the transaction in- 
volved in this proceeding respondent was licensed under the Act. 

3. On June 28, 1983, complainant sold to respondent a truckload 
of jumbo yellow onions consisting of 900 sacks at $3.35 a sack for a 
total contract price of $3,015. f.0.b. The onions were shipped on that 
date from California to De Bruyn Produce Company in Farmers- 
ville, Texas, where they arrived on July 1, 1983. They were initially 
refused by De Bruyn Produce Company at that location because of 
a high percentage of decay. 

4. Respondent immediately notified complainant that the receiv- 
er had refused the onions. Respondent and De Bruyn Produce Com- 
pany renegotiated the contract so that De Bruyn Produce would 
handle the onions to sell them for the “best possible price on con- 
signment”. Based on this understanding De Bruyn accepted the 
onions, and unloaded them for handling and resale. 

5. The onions were sold to a peddler on July 5, 1983, for $1.15 a 
sack or a total amount of $1,035. From this amount De Bruyn sub- 
tracted $270 for unloading and selling costs, and remitted $765 to 
respondent. Respondent deducted $135 as its commission at $.15 a 
sack for the onions, and remitted $630 to complainant. $2,385 of 
the original contract price has not been paid. 

6. A formal complaint was filed in this matter on December 5, 
1983, which is within nine months of the time the cause of action 
herein accrued. 
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ORDER 


This proceeding involves a situation in which the purchaser of 
the perishable agricultural commodity involved never saw it, but 
rather had it shipped directly from the seller to a third party, De 
Bruyn Produce Company of Farmersville, Texas, which initially in- 
dicated it would reject the load, but which later agreed to accept it 
on consignment. Based on the record in this case, we find that the 
complainant should prevail. 

Because respondent accepted the truckload of onions through the 
third party receiver, De Bruyn Produce Company, respondent has 
the burden of proof to show that the onions which were delivered 
were of poor quality. Theron Hooker Company v. Ben Gatz Co., 30 
Agric. Dec. 1109, 1112 (1971). Normally this is done by the provi- 
sion of an inspection certificate which shows the percentage of 
decay and other condition defects which were present at the time 
of the arrival of the shipment. In this case, however, respondent 
could not secure such an inspection because the goods arrived on 
the Friday before the Fourth of July; i.e., July 1, 1983, the inspec- 
tion service was 80 miles from the point of receipt in Farmersville, 
Texas, and the onions could, therefore, not be inspected until Tues- 
day, July 5, 1983. Rather, respondent relied upon an affidavit sub- 
mitted by an individual who had been a federal inspector for a 
number of years. Mr. Robert Tingley was an employee of De Bruyn 
at the time the goods arrived in Farmersville, Texas. He looked at 
the onions and saw that they were greatly decayed, which was un- 
controverted by complainant. Although there was no formal inspec- 
tion taken, he stated in his affidavit, that he performed an inspec- 
tion similar to that done by the federal inspection service, and 
found that the onions averaged 44% decay. 

Mr. Tingley stated in his affidavit that he relayed the informa- 
tion to respondent immediately. Furthermore, he stated that an 
hour after he told respondent of the condition of the onions re- 
spondent called back and told Mr. Tingley that he had entered a 
new agreement with complainant that De Bruyn could sell the 
onions for the “best possible price on consignment”. Mr. Tingley 
said that it is on the basis of that representation by respondent 
that De Bruyn was willing to accept the load of onions and do the 
best it could with them. However, there was no showing that com- 
plainant agreed to a modification of the contract, and complainant 
denies such was the case. Rather, it claims that it insisted on a fed- 
eral inspection. Under such circumstances the inspection by Mr. 
Tingley cannot be accepted as prima facie evidence of the truth of 
the condition of the onions. Only federal inspections have such 
status. See 7 U.S.C. 499n(a). Indeed, although the issue has not. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44, Number 3 


been addressed by the Secretary in cases in which produce is ac- 
cepted after an inspection by other than the federal inspection 
service, it has been dealt with in situations in which produce is 
dumped. Pursuant to 7 CFR 46.23 when federal inspection service 
is not otherwise available: 


consideration will be given to other evidence such as in- 
spection and certification made by any two persons having 
no financial interest in the produce involved or in the 
business of any person financially interested therein. . . . 


Mr. Tingley was an employee of De Bruyn. No other person attest- 
ed as to the condition of the produce. We cannot impose a lesser 
requirement as to the condition of produce which is received under 
the circumstances existent here than those which exist when 
produce is dumped. Finally, an inspection could have been secured 
on July 5, 1983. 

De Bruyn submitted an accounting in which it showed that it 
sold the 900 sacks of onions to a peddler at a $1.15 per sack, or 
$1,035. From that amount De Bruyn deducted $270 for its expenses 
for unloading and selling the onions, leaving $765 which it paid to 
respondent. Initially, respondent waived its claim to a $.15 a sack 
profit, and proffered a check for $765 to complainant, which check 
was refused. Subsequently, respondent claimed the $135 for broker- 
age or profit, and proffered a check for $630 to complainant, which 
complainant accepted. However, there is no showing that respond- 
ent is entitled to brokerage. 

In view of the above discussion we find that respondent owes 
complainant $2,385.00. Its failure to pay this amount is a violation 
of section 2 of the Act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this Order respondent shall pay 
to complainant, as reparation, $2,385.00, with interest thereon at 
the rate of 138% per annum from August 1, 1983, until paid. 


Paciric TOMATO GROWERS v. CROWN PRODUCE DistriBuTORS, PACA 
Docket No. 2-6584. Decided June 14, 1985. 


Complainant alleges that the respondent accepted tomatoes shipped to Los Angeles 
with no agreement as to the expected condition of these tomatoes upon arrival. Re- 
spondent sold a portion of these tomatoes in Los Angeles and the remainder were 
shipped to a third party in Hawaii. Federal inspection showed decay in the ship- 
ment, but the decay was not excessive, and the tomatoes made good delivery to Los 
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Angeles. Respondent has failed to prove a breach of contract and respondent is or- 
dered to pay the originally agreed upon price. 


Leroy Gudgeon, for complainant. 
Respondent, pro se. 


Edward M. Silverstein, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant sought an award 
of reparation against respondent in the amount of $11,060.10 in 
connection with the shipment in interstate commerce of a truck- 
load of tomatoes. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto admitting 
liability in the amount of $4,866.45, and denying liability to com- 
plainant for the remaining sum of $6,193.65. On August 10, 1984, 
an order was issued requiring the payment by respondent, to com- 
plainant, of the undisputed amount of $4,866.45. Respondent’s li- 
ability for payment of the disputed amount was left for subsequent 
determination in the same manner and under the same procedure 
as if no order for the payment of the undisputed amount had been 
issued. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Respondent did not file 
an answering statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Pacific Packing 
Company (a corporation) and Esformes Enterprises (a partnership), 
doing business as Pacific Tomato Growers, whose address is 503 
10th Street, Palmetto, Florida. 

2. Respondent, Crown Produce Distributors, is a corporation 
whose address is 5040 South Alameda Street, Vernon, California. 
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At the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about November 9, 1983, complainant sold to respondent 
one truckload of mature green tomatoes, consisting of 720 25 pound 
cartons of size 5x6 Heller brand, at $7.00 per carton; 720 25 pound 
cartons of size 6X6 Heller brand at $6.00 per carton; 72 25 pound 
cartons of size 5 <6 Victory brand at $5.00 per carton; and 72 25 
pound cartons of size 6x7 Victory brand at $4.00 per carton. It was 
agreed that the Heller brand would be U.S. Combination grade 
with at least 85% U.S. No. 1 quality, and that the Victory brand 
would be U.S. No. 2 grade. The tomatoes were sold f.o.b., Palmetto, 
Florida, with the agreed destination being Los Angeles, California. 
Shipment was scheduled to be made on the morning of November 
12, 1988. It was also agreed that the tomatoes would be gassed. 

4. Between November 9, 1983, and November 12, 19838, the toma- 
toes were federally inspected at shipping point. The Heller brand 
tomatoes were found to grade U.S. Combination with at least 85% 
U.S. No. 1 quality, and the Victory brand were found to grade U.S. 
No. 2. The inspection noted that there was no decay. 

5. The contract was negotiated through a broker, Tony Haile. 
Complainant was led to believe that Mr. Haile was with All Points 
Brokerage in Miami, Florida, and respondent was led to believe 
that Mr. Haile was with Lloyd Allen Sales & Export Co., Ltd., of 
Miami, Florida. The broker was originally retained by respondent, 
and had the responsibility of securing transportation for the toma- 
toes. 

6. Although the tomatoes were scheduled to be shipped on the 
morning of November 12, 1983, a truck was not available at that 
time. The tomatoes were actually shipped at 4:00 p.m. on Novem- 
ber 12, 1983, from loading point in Palmetto, Florida, to respondent 
in Los Angeles, California. 

7. After arrival of the tomatoes at respondent’s place of business 
in Vernon, California, the Heller brand tomatoes were subjected to 
Federal inspection on November 15, 1983, at 1:25 p.m. The inspec- 
tion showed that the tomatoes had already been unloaded, and 
were stacked at the place of business of respondent. It was also 
noted that the applicant had stated that there were 1440 cartons of 
tomatoes. The temperature of the product was shown to range from 
58 to 62°F, and the quality was stated to be “clean, well-developed, 
mostly well, some fairly well and fairly smooth. Grade defects aver- 
age 9% mostly misshapen.” The condition of the tomatoes was 
stated to be as follows: 
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Average approximately 5% green and breakers, 50% turn- 
ing and pink, 45% light red and red. Average 2% decay. 
From 2 to 26%, average 9% damage, including 3% serious 
damage by sunken discolored areas over shoulders. 


8. The formal complaint was filed on March 19, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent accepted the tomatoes involved in this proceeding, 
and resold the 720 cartons of size 5x6 Heller brand tomatoes in 
Los Angeles. The remaining tomatoes were shipped by respondent 
to a customer in Hawaii. A federal inspection of the tomatoes 
shipped to Hawaii, made in Honolulu on November 22, 1983, re- 
vealed an average of 18% decay and an average of 16% damage by 
sunken discolored areas over the shoulders in the 72 cartons of size 
6x7 Victory brand tomatoes; an average of 33% decay and 5% 
damage by sunken discolored areas in the 72 cartons of size 5x6 
Victory brand tomatoes; and an average of 9% decay with an aver- 
age of 8% damage by sunken discolored areas over the shoulders in 
the 720 cartons of size 66 Heller brand tomatoes. It is respond- 
ent’s contention that the complainant, at the time of the making of 
the original contract, had specific instructions to ship the tomatoes 
only if they would make good delivery to Honolulu, Hawaii. Re- 
spondent also contends that after arrival of the tomatoes in Los 
Angeles complainant was informed of the inspection results by the 
broker and “still maintained said tomatoes would make good deliv- 
ery on arrival in Honolulu.” 

In rebuttal to these contentions complainant’s W. H. Sheffield 
made the following reply: 


Affiant specifically denies that MR. HAILE requested that 
the tomatoes be shipped only if they could make good de- 
livery to Honolulu, Hawaii... Even if he had, affiant 
would never make such a representation, as there is no 
way affiant or his employer would sell tomatoes to make 
‘good delivery’ in Honolulu, Hawaii. MR. HAILE did indi- 
cate the load might go to Hawaii. 


In addition Mr. Sheffield stated that following the arrival of the to- 
matoes in Los Angeles: 


MR. HAILE did ask affiant if he thought this could be 
shipped to Honolulu and if they would make good delivery. 
Affiant stated he would not make any recommendations, 
and anything Crown did at that point was up to it; they 
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could see the tomatoes and they could read the U.S.D.A. 
report of the 15th. Affiant specifically denies the allega- 
tions in the answer, . . . that he “maintained” the toma- 
toes would make good delivery on the arrival in Honolulu. 
This was an F.O.B. sale and the inspection report at Los 
Angeles showed the tomatoes met the contract. 


There was no sworn statement in the record by the broker, but 
in a letter to an official of the Department on June 22, 1984, which 
was included in the Department’s report of investigation, Tony 
Haile stated in relevant part as follows: 


... The order was given to Pete Sheffield of Pacific 
Tomato Growers, ... for shipping 11/11/83, to arrive 
Wednesday, 11/15/83 for export by boat to Hawaii. . . 


. .. Truck arrived LA on time, 11/15/83. John Florence of 
Crown reported that the tomatoes were showing some 
decay and that an _ inspection had been called 
for. . . . Inspection was read to Mr. Sheffield by phone 11/ 
15/83 and he said that tomatoes were good and that they 
made good delivery. He also stated that they were okay for 
shipment to Hawaii. 


These statements by the broker are ambiguous at best. They 
could be interpreted to reflect an original contract requiring good 
delivery in Hawaii, together with a reaffirmation of such contract 
after arrival of the tomatoes in Los Angeles. However, that is not 
the only interpretation which could be placed upon the statements. 
We think it is very significant that the broker’s memorandum of 
sale, which is included as an exhibit to the Department’s report of 
investigation, makes no reference to any agreement regarding the 
shipment of the subject tomatoes to Hawaii. Indeed, there is no ref- 
erence on such memorandum concerning Hawaii at all. None of 
the other documentation relative to the sale refers to the shipment 
of the tomatoes to Hawaii. We conclude on the basis of all of the 
evidence of record that there was no agreement by complainant 
that the tomatoes would make good delivery in Hawaii. 

The federal inspection in Los Angeles shows that the tomatoes 
covered by such inspection made good delivery in Los Angeles. Re- 
spondent accepted the tomatoes in Los Angeles, and has failed to 
prove a breach of contract by complainant relative to any of the 
tomatoes. Accordingly, respondent is liable to complainant for the 
full purchase price of the tomatoes, or $11,060.10. Respondent has 
already been ordered to pay complainant $4,866.45 of this amount. 
The remaining amount of $6,193.65 remains due and owing from 
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respondent to complainant. Respondent’s failure to pay complain- 
ant such amount is a violation of section 2 of the Act for which rep- 
aration should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,193.65, with interest thereon 
at the rate of 13% per annum from December 1, 1983, until paid. 


L-N-L Packinc, INc. v. GEORGE J. TuRKE d/b/a Tropic KING 
GROVES, a/t/a SILVER PALM Groves, PACA Docket No. 2-6618. 
Decided June 14, 1985. 


Failure to pay; no record of payment—Decision. 


James W. McDonald, for complainant. 
Edward C. Palmer, Jr., for respondent. 


Dennis Becker, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1980, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $6,632.50 in con- 
nection with three shipments of produce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent. Respondent failed to file an 
answer thereto, and was initially held in default. After requesting 
that the matter be reopened so that it could file an answer, it was 
determined that respondent should be allowed to do so, and re- 
spondent filed an answer denying liability to complainant. Since 
the amount claimed in the formal complaint does not exceed 
$15,000.00, the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. Pursu- 
ant to this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in this case, as is the Department’s 
report of investigation. The parties were given the opportunity to 
file additional evidence in the form of verified statements. Re- 
spondent filed an answering statement and complainant filed a 
statement in reply. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, L-N-L Packing, Inc., is a corporation with an 
address at P.O. Box 1501, Homestead, Florida. 

2. Respondent, George J. Turke, is an individual doing business 
as Tropic King Groves, which is also trading as Silver Palm 
Groves. Its address is P.O. Box 560074, Miami, Florida. At the time 
of the transactions involved herein respondent was licensed under 
the Act. 

3. On or about May 20, 1983, complainant sold to Wakefern Food 
Corporation, Elizabeth, New Jersey, 300 cartons of limes at $4.65 a 
carton for a total contract price of $1,395.00, delivered. Respondent 
was the broker in this transaction. The limes were shipped in 
interstate commerce, and received and accepted by Wakefern Food 
Corporation. 

4. On or about May 27, 1983, complainant sold to Super Markets 
General Corporation, Woodbridge, New Jersey, 250 flats of man- 
goes at $7.25 a flat for a total contract price of $1,812.50, delivered. 
Respondent was the broker for this transaction. The goods were 
shipped in interstate commerce to Super Markets General Corpora- 
tion, and were received and accepted. 

5. On or about May 31, 1983, complainant sold to Wakefern Food 
Corporation, Elizabeth, New Jersey, 250 cartons of limes at $6.60 a 
carton for a total price of $1,650.00, and 250 cartons of limes at 
$7.10 a carton for a total price of $1,775.00, and a total contract 
price of $3,425.00, delivered. Respondent was the broker in this 
transaction. The goods were shipped in interstate commerce to Wa- 
kefern Food Corporation, and were received and accepted. 

6. A formal complaint was filed in this transaction on May 29, 
1984. An informal complaint was filed on January 24, 1984, which 
was within nine months of the time the cause of action herein ac- 
crued. 


DISCUSSION 


There is no issue in this case as to whether the three loads of 
fruit were sold and shipped in interstate commerce. Both parties 
agree that they were, and that the receivers located in New Jersey 
received and accepted the produce. The issue raised is whether 
complainant or respondent was paid for the goods by the purchas- 
ers. Complainant claims that respondent received payment, and 
owes it with respect to the contract prices. Respondent, on the 
other hand, claims that it has no record that it received payment 
with respect to the goods, with the exception of $2,200.00 which it 
admitted in its Answering Statement, it had received from Wake- 
fern Food Corporation with respect to the transaction which oc- 





L-N-L PACKING, INC. v. GEORGE J. TURKE 
Volume 44, Number 3 


curred on May 31, 1983. Respondent claims in addition that any 
money which might be due to complainant would be offset by a 
$.25 commission for each box sold in that transaction, or $125.00, 
and by other transactions in which it sold goods to complainant be- 
tween May 18, 1983, and August 9, 1983, but for which it has not 
been paid. However, with the exception of the brokerage, these se- 
toffs cannot be recognized in this proceeding for two reasons. First, 
because the transactions are not related to the transactions plead- 
ed in the complaint, they cannot be utilized as a setoff or counter- 
claim. Therefore, since the answer was not filed until July 17, 1984, 
which is more than nine months after the last transaction oc- 
curred, the statute of limitations provided in section 6a (7 U.S.C. 
499f(a)) of the PACA precludes our considering them in this pro- 
ceeding. Second, the defense was not properly raised since respond- 
ent did not plead it until its Answering Statement, and when it 
did, it did not provide any evidence of the occurrence of the trans- 
actions other than its claim that they occurred. 

With respect to the three transactions at issue in this proceeding, 
as the proponent of the claim that respondent has failed to make 
payment to it complainant has the burden of proof to show all of 
the essential details of the transactions, and a failure to pay on the 
part of respondent. See New York Trade Association, Inc. v. Sidney 
Sandler, 32 Agric. Dec. 702 (1973). We find that complainant has 
failed to carry its burden of proof. Complainant did not submit any 
documentation other than three invoices which showed that the 
purchasers of the produce were the receivers located in New 
Jersey. Respondent acknowledged that it was the broker with re- 
spect to these transactions. Respondent did provide documents 
which showed that there was question as to whether complainant 
or respondent had received payment with respect to the goods. Re- 
spondent denied that it was obligated to complainant with the ex- 
ception of $2,200.00 as a result of the sale to Wakefern Food Corpo- 
ration of 500 cartons of limes on May 31, 1983. By virtue of this 
admission it is clear that respondent is liable to complainant for 
$2,200.00, less $125.00 for commissions, since it stated that it did 
not pay the money to complainant because it was using that money 
as an offset to the money allegedly due to it as a result of the 
transactions which cannot be considered in this proceeding. There 
is no other evidence to show who received payment from the pur- 
chasers of the produce. 

In view of the above, we have no alternative other than to con- 
clude, with the exception of $2,200.00 less $125.00 which respondent 
acknowledges it received from Wakefern Food Corporation, that 
complainant has failed to sustain its burden of proof. With respect 
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to the $1,875.00 we find that respondent has failed to pay complain- 
ant that amount of money. Its failure to pay this amount is a viola- 
tion of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


ORDER 


Within thirty (30) days from the date of this Order respondent 
shall pay to complainant, as reparation, $1,875.00, with interest 
thereon at the rate of 13% per annum from July 1, 1983, until 
paid. 


JERRY SHULMAN PRODUCE SHIPPER, INC. v. AMERICAN PRODUCE & 
VEGETABLE Co. d/b/a AMERICAN PREPAK CoMPANY, PACA 
Docket No. 2-6691. Decided June 14, 1985. 


Complainant, pro se. 
David K. Meyercord, Esquire, Dallas, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $7,043.75 in connection with the sale 
of a partial truckload of spinach in interstate commerce. 

A copy of the Report of Investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an answer 
thereto denying liability to complainant. Since the amount claimed 
as damages in the formal compliant does not exceed $15,000.00 the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Pursuant to this pro- 
cedure the parties were offered an opportunity to file additional 
evidence. Complainant filed an opening statement. Although of- 
fered an opportunity to do so, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jerry Shulman Produce Shipper, Inc., is a corpo- 
ration with an address at P.O. Box 41, Port Jefferson Station, New 
York. 


2. Respondent, American Produce & Vegetable Co., is a corpora- 
tion doing business as American Prepak Company, with an address 
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at 1120 South Central Expressway, Dallas, Texas. At the time of 
the transaction involved in this proceeding respondent was licensed 
under the Act. 

3. On October 10, 1983, complainant sold to respondent 805 boxes 
of spinach at $6.45 per box plus $2.05 per box for freight and $.25 
per box for ice for a total contract price of $7,043.75, f.o.b. On that 
date the spinach was cut and loaded in Cranbury, New Jersey for 
shipment to respondent. Each box of spinach was loaded first with 
a layer of spinach, then with ten pounds of ice, then with more 
spinach, and topped off with more ice. 

4. The trucker was Stonier Bakeries of Jacksonville, Florida. It 
provided a trailer of extra length, as a result of which the spinach 
did not have to be packed tightly in order to fit inside the trailer. 
The spinach was packed in the trailer by Zinsmeister Farms, which 
was very experienced in the packing of spinach for shipment. The 
boxes were packed in such a way that there was free air flow, and 
so that there was considerable room at the top. Zinsmeister Farms 
blew at least three inchs of ice across the top of the trailerload of 
spinach. 

5. The spinach had not been precooled. It was already in boxes 
when the trucker arrived, and began to be loaded about 9:00 p.m. 
on October 10, 1988. The driver was instructed to maintain the 
temperature of the trailer at 38 degrees fahrenheit. 

6. On October 11, 1983, the driver called complainant, or its rep- 
resentative Zinsmeister Farms, and advised it that there was very 
little ice left on the top of the boxes. It was advised to proceed to 
Zeropack Company, Winchester, Virginia, and add ice to the tops of 
the boxes. It added twelve blocks of ice, each weighing 300 pounds, 
by blowing the ice across the top of the boxes. 

7. The load of spinach arrived at destination on October 13, 1983, 
where half of it was unloaded by respondent and put in its storage 
units. Therefore, respondent received and accepted the spinach. 
Upon inspection of the spinach respondent determined that it was 
in poor condition. It secured a federal inspection at 8:05 a.m. on Oc- 
tober 13, 1983. 

8. The federal inspection showed in pertinent part that approxi- 
mately 400 cartons of the spinach were on the trailer and another 
400 cartons were in applicant’s cooler. It further showed there was 
no ice in most cartons, but that some cartons had a small amount 
of ice. With regard to temperatures it showed as follows: 

“Loaded Lot: Rear stack Top 45°F, Bottom 52°F; in various other 
location 50 to 82°F. Unloaded Lot Rangers from 56 to 85°F in vari- 
ous locations in cartons and pallets.” With respect to the condition 
of the spinach it was stated as follows: 
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Each Lot: Generally fresh and mostly green color. In most 
samples from 6 to 20%, some none, average 11% damage 
by yellow leaves. In most samples from 2 to 10%, some 
none, average 4% Bacterial Soft Rot, mostly in early, some 
in advanced stages. 


9. Respondent promptly sold the spinach for $1.00 a carton. It de- 
ducted from the total price fetched of $805.00, $45.00 for an unload- 
ing fee and $35.00 for the inspection. It remitted to complainant 
the remaining $725.00, which amount was eventually accepted by 
complainant as a partial payment, leaving &6,318.75 still in issue. 

10. A formal complaint was filed on July 31, 1984. An informal 
complaint was filed on May 14, 1984, which was within nine 
months of the time the cause of action herein accrued. 


DISCUSSION 


This proceeding involves a dispute between complainant and re- 
spondent as to which party is responsible for the deteriorated con- 
dition of a partial truckload of spinach which was sold by com- 
plainant to respondent in interstate commerce. The spinach was 
sold as U.S. No. 1. Pursuant to 7 CFR § 51.1731(a) “not more than 
10 percent, by count, of any lot may fail to meet the requirements 
of this grade, including not more than 1 percent for spinach leaves 
which are affected by decay.” Pursuant to 7 CFR § 51.1733 the tol- 
erances for U.S. No. 1 spinach are “(a) When a tolerance is 10 per- 
cent, or more, individual containers in any lot shall have not more 
than one and one-half times the tolerance specified.” There was an 
inspection taken at destination of the spinach involved in this pro- 
ceeding which showed that most of the samples had 20% condition 
defects, with an average of 11% condition defects in the form of 
yellow leaves. In addition most of the samples had 2 to 10% decay, 
with an average of 4% decay. These percentages exceed those 
which are permissible for spinach to grade U.S. No. 1 at destina- 
tion. Therefore, there is no question but that the spinach did not 
arrive in Dallas, Texas as U.S. No. 1 spinach. The question is which 
party is responsible for the failure of the spinach to make grade at 
destination. 

The evidence shows that the spinach was picked between 12:00 
p.m. and 3:00 p.m. on October 10, 1983, from the field in New 
Jersey. It further shows that on that day the temperatures in New 
Jersey ranged between 49°F and 62°F. Although the parties dis- 
agree as to the manner of packing it is clear that both parties 
admit that the spinach was packed in the truck in cartons on the 
evening of October 10, 1983. Respondent contends that the truck- 
driver helped load the truck, and saw that the cartons were packed 
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very closely together so that there was not sufficient air flow 
through the truck. It provided an affidavit on the part of the truck- 
driver which showed in pertinent part that many of the cartons of 
spinach did not have ice packed between the layers of spinach. 
Complainant, on the other hand, contended through its packer, 
Zinsmeister Farms, that the spinach was packed in accordance 
with the longstanding practices of that particular business. An affi- 
davit was provided by Mr. Jacob R. Zinsmiester, Jr., in which that 
individual stated that: “In packing spinach, our procedure is to: 


a.) Place 10% pounds of spinach in the bottom of the 
carton as it comes off the grading table. 


b.) Add approximately 10 pounds of crushed ice on top of 
the first 10% pounds of spinach. 


c.) Add an additional 10% pounds of spinach on top of the 
ice to give the guaranteed 20 pounds net weight. 


d.) Close the carton. 


e.) We then blow crushed ice on the entire shipment after 
loading.” 


Mr. Zinsmeister also stated that the driver’s claim that the ice was 
added to some but not all of the cartons was inaccurate because ice 
is placed in the center of the carton at the time of packing rather 
than the time of loading. He further claimed that the entire load 
was packed loosely in the trailer. Finally, he claimed that the 
driver said he was too tired to assist in the loading, and did not do 
so. Therefore, the driver was not in a position to know whether the 
cartons had ice in them at that time. Because of the vying state- 
ments of the two parties it is difficult to conclude that the testimo- 
ny of one should be preferred over that of the other. As will be dis- 
cussed below, however, respondent accepted the spinach, and has 
the burden of proof to show that its statement is correct. In any 
event, we do accept as accurate the statement that the tempera- 
tures in the area on October 10, 1983, ranged between 49°F and 
62°F. This puts into serious question whether the trailer was kept 
at proper temperatures subsequent to being loaded in view of the 
high temperatures of some of the spinach at destination, not to 
mention the fact that the ice which was placed on top of the car- 
tons melted prior to the elapse of 24 hours. 

It is clear from the invoice, and is not controverted by respond- 
ent, that the transaction was f.o.b. shipping point. Indeed, although 
respondent denies in its answer that the transaction was f.o.b. ship- 
ping point, it waived the issue for purposes of this proceeding as 
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not being relevant. This would make no difference since in a letter 
to the Department of Agriculture which is contained in the investi- 
gative report respondent admitted that the transaction was free on 
board shipping point. Under such circumstances the purchaser has 
the risk of damage in transit. Six L’s Packing Company, Inc. v. 
Sloan Produce, Inc., 29 Agric. Dec. 615 (1970). We think the key 
factor to show that the spinach was damaged while in transit as 
opposed to being damaged prior to being loaded on the trailer, or 
improperly packed, is the fact that the top ice had melted between 
approximately 10:00 p.m. on October 10, 1983, and the morning of 
October 11, 1983, thereby requiring the trucker to stop in Virginia, 
and add more crushed ice to the top of the load. Since complainant 
had clearly instructed the trucker to maintain the interior of the 
trailer at 38°F, such ice, even if it were only 3 or 4 inches deep, 
should not have melted overnight. The most ready explanation of 
such melting is that the trailer was maintained at a very high tem- 
perature after it was loaded. 

The unloading of the trailer, even in part, constitutes an act of 
acceptance on the part of respondent. Theron Hooker Company a/t/ 
a Westgate Marketing Co. v. Ben Gatz Co., 30 Agric. Dec. 1109, 1112 
(1971). When this occurs respondent has the burden of proof to 
show that complainant breached its agreement, and also to show 
the amount of damages which it suffered as a result of such 
breach. See Rydell California Potato Co. v. The Kaufman Brown 
Potato Company, 16 Agric. Dec. 1055 (1957). Although we find on 
the basis of the overall record that the problem which caused the 
spinach to arrive at destination with serious condition defects was 
the result of transportation problems, we need not rely on that res- 
olution to resolve responsibility in this case. At best, respondent 
must show by a preponderance of the evidence that complainant 
was at fault. Respondent has failed to carry that burden. Under 
such circumstances we have no choice but to find that respondent 
owes complainant the full contract price for the spinach, less 
$725.00 which has previously been paid to complainant. Respond- 
ent’s failure to pay complainant the full amount is a violation of 
section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant, as reparation, $6,318.75, with interest thereon 
at the rate of 13% per annum from November 1, 1983, until paid. 
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R. F. DoNovAN Farms, INC. v. CorGAN & Son, INc., PACA Docket 
No. 2-6800. Decided June 25, 1985. 


Thomas Oliveri, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely formal complaint was filed on January 30, 1985. Complain- 
ant seeks to recover $45,634.37 which amount is alleged to be the 
total purchase price for mixed vegetables sold to and accepted by 
respondent from June through October, 1984. Respondent filed an 
answer to the formal complaint on April 8, 1985, apparently admit- 
ting that $44,726.21 of the amount claimed by complainant was due 
and owing to complainant on account of the transactions involved 
herein. In a letter dated May 10, 1985, respondent was given 10 
days to show cause why an Order Requiring Payment of Undis- 
puted Amount should not be issued in the amount of $44,726.21, in 
view of its apparent admission of liability for such sum in its 
answer. Respondent was told that the failure to respond would 
result in the issuance of such an order. Respondent did not respond 
to the May 10, 1985, letter. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$44,726.21. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from November 1, 1984, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
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same procedure as if no order for the payment of the undisputed 
amount had been issued. 


YAKIMA FRuIT & CoLD StoRAGE Co. v. AG West Growers, INC. 
PACA Docket No. 2-65938. Decided June 28, 1985. 


Rejection of shipment; breach of warranty. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $13,898.60 in con- 
nection with the sale of carload of apples in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying li- 
ability. Respondent also filed a counterclaim in connection with the 
transaction alleged in the complaint. Complainant filed a reply 
thereto denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be a part of the evi- 
dence, as are the verified complaint and answer. The parties were 
also given an opportunity to submit additional evidence in the form 
of verified statements as well as to file briefs. Respondent submit- 
ted an answering statement and complainant a statement in reply. 
Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Yakima Fruit & Cold Storage Co., is a corpora- 
tion whose address is P.O. Box 91, Yakima, Washington. At the 
time of the transaction alleged in the counterclaim, complainant 
was licensed under the act. 

2. Respondent, Ag West Growers Inc., is a corporation whose ad- 
dress is P.O. Box A, Bakersfield, California. At the time of the 
transaction alleged in the complaint, respondent was licensed 
under the Act. 
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3. On approximately April 15, 1983, complainant sold to respond- 
ent a carlot of Red Delicious apples consisting of 2,015 cartons as 
follows: 


= Price 
o! r 
Car- Brand pa Total 


tons ton 


200 Fancy Appletown $7.50 $1,500.00 
200 Fancy Appletown 7.50 1,500.00 
200 Fancy Appletown 7.00 1,400.00 
250 Extra Fancy Smart Apple 10.50 2,625.00 
100 Extra Fancy Larson 9.00 900.00 
865 Fancy Autumn Fresh 7.50 6,487.50 

Fancy Autumn Fresh 7.50 1,500.00 


The total contract price, including $22.50 for a Ryan recorder, was 
$15,935.00, f.o.b. Shipment was to be made to respondent’s custom- 
er, Affiliated Food Stores (hereinafter, “Affiliated’’), Dallas, Texas. 
The contract was negotiated by Chinook Marketing Co., Inc., 
Yakima, Washington, who acted as a broker. 

4. Complainant prepared a loading manifest showing that all 


2,015 cartons noted in Finding of Fact 3 were loaded onto the car. 

5. On approximately April 23, 1983, the apples were shipped by 
rail from complainant’s place of business in interstate commerce to 
Affiliated, where they arrived on May 3, 1983. Upon arrival, they 
were subjected to a federal inspection, which found as follows, in 
relevant part: 


Products Inspected: APPLES in tray pack cartons printed 
“Autumn Fresh, U.S. Fancy, Larson 
Fruit Co., Selah, Wash.” and stamped 
“80 size Red Delicious” or printed 
“Apple Town, U.S. Fancy” and 
stamped “88 Size Red Delicious” or 
printed “Smart Apple, U.S. Extra 
Fancy” and stamped “88 size Red De- 
licious,’” Apple Town and Smart 
Apple lots “Yakima Fruit & Cold 
Storage Co., Yakima, Wa.”’, each 
stamped “W.A.C.A. 160.” Applicant 
states 1,415 cartons. 


Condition of Load: Through lengthwise and crosswise load; 
6 to 8 rows, 4 to 9 layers. 


Condition of Pack: Each lot: tight. 
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Temperature of Product: Doorway: Top 39°F., Bottom 40°F. 


Condition: Smart Apple lot: Firm te firm ripe, 
mostly firm. No decay. Autumn Fresh 
lot: Firm ripe to ripe, mostly firm 
ripe. From 2 to 12%, average 7% 
damage by bruising scattered 
throughout pack and affecting riper 
stock. From 4 to 8%, average 7% In- 
ternal Breakdown. From 4 to 8%, av- 
erage 6% decay, Blue Mold Rot, 
mostly in advanced stages. Apple 
Town lot: Generally firm to firm ripe, 
few ripe. Average 2% damage by 
bruising. Average 2% Bitter Pit. Av- 
erage 2% scald. In % of samples 1 to 
6%, remainder none, average 2% 
Blue Mold Rot in advanced stages. 


Inspection and certificate restricted to 
product and lading between doors and 
one stack each side of doorway. 


6. After the inspection, Affiliated contacted respondent and indi- 
cated that it wished to reject the load. Respondent then notified 
the broker that it was rejecting the load, and the broker relayed 
this information to complainant. Complainant told the broker that 
it did not agree that the condition of the apples warranted their 
rejection. 

7. On approximately May 12, 1983, the carload of apples was con- 
signed by complainant to W.W. Rogers Produce (hereinafter, “W.W. 
Rogers’’), Dallas, Texas, which received and accepted it. 

8. On July 6, 1983, W.W. Rogers sent complainant a statement 
which shows that it sold 1,464 cartons for $3.85 per carton, total- 
ling $5,636.40, from which W.W. Rogers deducted $3,600.00 in 
freight and remitted a total of $2,036.40. 

9. A formal complaint was filed on January 27, 1984, which was 
within nine months from when the cause of action herein accrued. 
A counterclaim was filed on June 1, 1984, in connection with the 
transaction involved in the complaint. 


CONCLUSIONS 


This case involves 2,015 cartons of apples sold by complainant to 
respondent, which respondent rejected upon their arrival at the 
place of business of respoondent’s customer, Affiliated Foods, Inc. 
(hereinafter, “Affiliated’”’), Dallas, Texas. Before discussing the 
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principal issue, whether respondent’s rejection was with reasonable 
cause, we will deal with certain defenses raised by respondent. Re- 
spondent claims the complaint is barred by laches because of com- 
plainant’s delay in notifying respondent of its intent to file a com- 
plaint. This claim is completely without foundation, as there is no 
requirement that complainant notify respondent that it intends to 
file a reparation complaint. Complainant has fully complied with 
section 6(a) of the Act (7 U.S.C. § 499f(a)) in bringing this action 
within nine months from when the cause of action accrued. Re- 
spondent asserts that its contract with complainant was rescinded 
because of complainant’s alleged delay in objecting to respondent’s 
rejection and complainant’s stated intention to bring its complaint 
against Affiliated, rather than respondent. The record reveals that 
on May 9, 1988, respondent sent a letter to complainant stating 
that Affiliated had rejected the load, and on May 27, 1983, com- 
plainant prepared a letter to respondent stating that it refused to 
accept the rejection and would file a complaint against Affiliated. 
It is apparent that complainant made a timely objection to the re- 
jection. Moreover, if complainant were under the impression that 
Affiliated was the party against whom its complaint should be 
filed, such impression resulted from respondent’s own May 9, 1983, 
letter stating that Affiliated, not respondent, had rejected the load. 
Respondent contests complainant’s claim that the car was loaded 
with 2,015 cartons. However, complainant has introduced a loading 
manifest which clearly supports its claim (Finding of Fact 4). 

We now turn to the principal issue which must be decided 
herein, whether respondent’s rejection was with reasonable cause. 
Respondent argues that the May 3, 1983, inspection shows the 
Autumn Fresh lot to be abnormally deteriorated, which constituted 
sufficient grounds for rejection. However, the condition of the 
apples need not be considered in the decision as to whether there 
was reasonable cause for respondent’s rejection in this case. The 
May 3, 1983, inspection report states that it covered only 1,415 car- 
tons of apples. As the car originally contained 2,015 cartons, and 
there is nothing in the record to explain the absence of the 600 car- 
tons, we can only conclude that they were unloaded and disposed of 
by the receiver, Affiliated. The act of unloading constituted accept- 
ance of the carload. Mario Saikhon v. Russell-Ward Company, Inc., 
34 Agric. Dec. 1940 (1975). Therefore, respondent’s attempt to reject 
the car occurred after the apples had been accepted, and constitut- 
ed a rejection without reasonable cause (7 CFR 46.2(bb)(4)). 

Even if the condition of the apples were considered, we would not 
find it evidence of abnormal deterioration. As this was an f.o.b. 
sale, complainant gave an implied warranty that the produce, at 
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the time of billing, would be in a condition which, if the shipment 
were handled under normal transportation service and conditions, 
would assure delivery without abnormal deterioration at the con- 
tract destination. 7 CFR 46.46(j). Respondent argues that the May 
3, 1983, federal inspection shows the Autumn Fresh lot to be abnor- 
mally deteriorated, and that complainant contributed to this dete- 
rioration by delaying one day before shipping the apples. However, 
the inspection report makes clear that only the size 80 apples from 
the Autumn Fresh lot, of which the car contained a total of 200 
cartons, were subject to the inspection. As the inspection report 
states that it covered only 1,415 of the 2,015 cartons comprising the 
entire car, we cannot be certain that all 200 cartons of size 80 
Autumn Fresh apples were present in the car at the time of the 
inspection. Even if all 200 cartons were present, the report notes 
that the inspection was restricted to the cartons between the doors 
and in one stack on each side of the doorway. These factors sub- 
stantially detract from the weight to be given the inspection with 
respect to the condition of the 200 cartons of size 80 Autumn Fresh 
apples. Further, as we have no basis for assuming that the 600 
missing cartons were in anything but good condition, the amount 
of deterioration in the entire 2,015 carton load was certainly not 
abnormal. Consequently, respondent’s rejection would be without 
reasonable cause even if consideration were given to the condition 
of the apples disclosed by the May 3, 1983, inspection. 

Having wrongfully rejected the carload of apples, respondent is 
liable to complainant for damages determined by the difference be- 
tween the contract price of $15,935.00 and the resale price, as long 
as the resale is made in good faith and in a commercially reasona- 
ble manner. Sid Lipsig & Co. v. Joe Belson, 34 Agric. Dec. 417 
(1975); U.C.C. § 2-706. Complainant consigned the apples to W.W. 
Rogers, which remitted $2,036.40. Respondent complains that W.W. 
Rogers did not dispose of the apples in a timely manner, nor pre- 
pare a proper accounting. W.W. Rogers did not submit an account- 
ing showing when each lot of apples was sold and for what price, 
but did prepare a statement dated July 6, 1983, which shows that 
1,464 cartons were sold for what is apparently an average price of 
$3.85 per carton (Finding of Fact 8). We assume that these sales 
were made during May and June 1983. When it is considered that 
W.W. Rogers was attempting to dispose of a very large quantity of 
apples towards the end of the season, the results of its resales and 
the time it took to make them do not appear commercially unrea- 
sonable. Respondent argues that complainant failed to mitigate 
damages by delaying from one to five days after respondent’s rejec- 
tion before moving the apples to W.W. Rogers. However, any minor 
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delay in providing W.W. Rogers with the apples would not substan- 
tially affect complainant’s damages under the conditions during 
which the resales occurred. Respondent points out that the state- 
ment of W.W. Rogers covers only 1,464 cartons sold, out of the 
entire 2,015 carton load. This does not detract from the credibility 
of such statement, however, as we have noted previously that ap- 
proximately 600 cartons were apparently removed from the car by 
Affiliated prior to the May 3, 1983, inspection and, therefore, were 
probably not even in the car when it was turned over to W.W. 
Rogers. Complainant’s damages resulting from respondent’s wrong- 
ful rejection are thus $15,935.00 less $2,036.40 or $13,898.60. Re- 
spondent’s failure to pay complainant this sum is a violation of sec- 
tion 2 of the Act, for which reparation should be awarded, with in- 
terest. 

Respondent has filed a counterclaim which is based on the as- 
sumption that its rejection was with reasonable cause. As we have 
concluded that respondent’s rejection was without reasonable 
cause, respondent’s counterclaim must be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 


to complainant, as reparation, $13,898.60, with interest thereon at 
the rate of 18% per annum from June 1, 1983, until paid. 
Respondent’s counterclaim is hereby dismissed. 


HoMEsSTEAD TOMATO PACKING Co., INC. v. LEIBMAN’S WHOLESALE 
TomatTogs, PACA Docket No. 2-6658. Decided June 28, 1985. 


Breach of warranty; counter claim—Decision. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $11,118.50 in con- 
nection with a truckload of tomatoes sold and shipped to respond- 
ent in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
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plaint was served upon respondent, which filed an answer thereto, 
denying liability. Respondent also filed a set-off and counterclaim 
in the amount of $11,118.50 in connection with a transaction that 
occurred subsequent to that alleged in the complaint. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs, but elected not to do so. 


FINDINGS OF FACT 


1. Complainant, Homestead Tomato Packing Co., Inc., is a corpo- 
ration whose address is P.O. Box 3064, Florida City, Florida. At the 
time of the transaction involved herein in the counterclaim, com- 
plainant was not licensed under the Act. 

2. Respondent, Leibman’s Wholesale Tomatoes, is a partnership 
whose address is Denargo Center, Unit 14, 2929 Arkins Court, 
Denver, Colorado. At the time of the transaction involved herein in 
the complaint, respondent was licensed under the Act. 

3. On January 19, 1984, respondent purchased from complainant, 
through a broker, Alpine Sales, Denver, Colorado, a truckload of 
green tomatoes consisting of 360 cartons of 5x6 at $15.00 per 
carton, 792 cartons of 66 at $14.00 per carton, and 288 cartons of 
6x7 at $12.00 per carton, plus $.50 per carton for gas, $.05 per 
carton for freight to the gas house, $.15 per carton for palletizing, 
and $22.50 for a temperature recorder, for a total of $21,190.50, 
f.o.b. 

4. On January 19, 1984, the broker issued and sent to both par- 
ties a confirmation of sale stating the contract terms set forth in 
Finding of Fact 3, except that it did not include the $.05 per carton 
charge for freight to the gas house and did state that 85 percent of 
the tomatoes were to be U.S. No. 1 or better. The confirmation con- 
tained no reference to protection for respondent in the event of 
market decline. Both parties received the confirmation without ob- 
jection. 

5. On January 20, 1984, complainant issued and sent to respond- 
ent an invoice containing the information set forth in Finding of 
Fact 3. The invoice contained no reference to protection given for 
respondent in the event of market decline. Respondent received the 
invoice without objection. 

6. The truckload of tomatoes was shipped in interstate commerce 
to respondent, which received and accepted it. When the tomatoes 
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arrived, respondent told the broker it needed a price reduction be- 
cause of market decline. On January 23, 1984, the broker made this 
request to complainant, which rejected it. Complainant indicated 
that it would try to help respondent on the next load. Complainant 
agreed to deduct from its invoice the $.05 per carton charge for 
freight to the gas house. 

7. To date, respondent has paid complainant $11,000.00, but has 
failed to pay the remaining $10,118.50 which complainant claims to 
be due and owing. 

8. A formal complaint was filed on May 29, 1984, which was 
within nine months from when the cause of action herein accrued. 
Respondent filed a set-off and counterclaim on November 13, 1984, 
concerning a transaction which occurred subsequent to the one 
contained in the complaint. It is unclear whether the transaction 
alleged in the counterclaim occurred within nine months prior to 
the date the counterclaim was filed. 


CONCLUSIONS 


Respondent does not deny purchasing, receiving, and accepting a 
truckload of tomatoes from complainant for an adjusted contract 
price of $21,118.50, f.o.b., and having paid a total of $11,000.00 for 
such tomatoes. Respondent claims that complainant agreed to pro- 
tect the purchase price in the event of market decline, and agreed 
further to a $2.00 carton price reduction due to complainant’s fail- 
ure to ship on time. In its set-off and counterclaim, respondent con- 
tends that it was damaged approximately in the amount claimed in 
the complaint because complainant cancelled respondent’s order 
for another load of tomatoes sometime after the sale of the load at 
issue in the complaint. Respondent contends that its damages re- 
sulted from the high price it was obliged to pay for a cover pur- 
chase to replace the cancelled load, and because of the loss of cus- 
tomers caused by the cancellation. All of these defenses are con- 
tested by the complainant. 

We will first discuss the allegations of the complaint. As respond- 
ent admittedly accepted the tomatoes, it became liable for the 
agreed upon contract price, less damages due to any breach of war- 
ranty by complainant, which respondent does not allege. Santa 
Clara Produce, Inc. v. Caruso Produce Inc., 41 Agric. Dec. 2279 
(1982). Respondent contends that complainant failed to comply with 
its agreement to protect respondent in the event of market decline. 
However, the only evidence of this purported agreement is an uns- 
worn statement by the broker: “When this load was set up, I was 
under the impression that we had price protection on market de- 
cline through loading.” This is not a strong affirmation by the 
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broker as to the existence of the alleged price protection agree- 
ment. There is other evidence that there was no such agreement, 
as price protection terms were not set forth in the broker’s confir- 
mation of sale (Finding of Fact 4), nor in complainant’s invoice 
(Finding of Fact 5). Respondent received both these documents 
without objection, which is evidence of the truth of the contract 
terms contained therein. Casey Woodwyk, Inc. v. Albanese Farms, 
Agric. Dec. 311 (1972). Respondent has the burden of proving that a 
price protection term was part of its contract with complainant, 
and we conclude that respondent has failed to sustain this burden. 
Walker & Hagan Packing House v. Amato Bros. Tomato Distribut- 
ing, Inc., 27 Agric. Dec. 1543 (1968). Respondent also has the 
burden of proving its allegation that the contract was changed to 
reflect a $2.00 per carton price reduction. American Banana Co., 
Inc. v. Marvin Gray, 41 Agric. Dec. 539 (1982). There is no evidence 
whatsoever to support this allegation, and it also must be denied. 
Respondent has paid $11,000.00 of the adjusted contract price of 
$21,118.50. Respondent’s failure to pay the remaining $10,118.50 is 
a violation of section 2 of the Act, for which reparation should be 
awarded with interest. 

Turning to the set-off and counterclaim, respondent does not 
specify when it ordered the truckload of tomatoes which complain- 
ant allegedly cancelled, other than that it took place after the Jan- 
uary 19, 1984, sale with which the complaint is concerned. There is 
nothing in the record, such as a confirmation of sale, to indicate 
the date of the allegedly cancelled transaction. Therefore, we 
cannot conclude that it took place within nine months from the 
date the counterclaim was filed, November 13, 1984, and was thus 
within the jurisdiction of the Act. 7 U.S.C. § 499f(a). Assuming, ar- 
guendo, that there were no problems with jurisdiction, and com- 
plainant unjustifiably cancelled a contract to ship tomatoes to re- 
spondent, we would still dismiss the counterclaim, as respondent 
has not introduced any evidence to support its claim of damages, 
such as an invoice representing its cover purchase in replacement 
of the order allegedly cancelled by complainant. Therefore, there is 
no merit to the counterclaim and it must be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $10,118.50, with interest thereon 
at the rate of 13% per annum, from March 1, 1984, until paid. 

Respondent’s set-off and counterclaim is hereby dismissed. 
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THE Brincs Co. v. HRDLICKA Datry CATTLE, INC., a/t/a HRDLICKA 
Bros. Propuce Co., PACA Docket No. 2-6684. Decided June 28, 
1985. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,987.50 in con- 
nection with the sale and shipment of two loads of onions to re- 
spondent in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
admitting liability in the amount of $1,655.25 and denying liability 
for the remainder. Respondent also filed a counterclaim and set-off 
for $332.25 in connection with the transactions alleged in the com- 
plaint. As a result of respondent’s admission of liability, an Order 
Requiring Payment of Undisputed Amount was issued on January 
10, 1985, ordering respondent to pay $1,655.25 to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs, but elected not do to so. 


FINDINGS OF FACT 


1. Complainant, The Briggs Co., is a partnership whose address is 
2875 Centerville Road, St. Paul, Minnesota. At the times of the 
transactions alleged in the counterclaim, complainant was licensed 
under the Act. 

2. Respondent, Hrdlicka Dairy Cattle, Inc., a/t/a Hrdlicka Bros. 
Produce Co., is a corporation whose address is Route 7, Box 142, 
Chippewa Falls, Wisconsin. At the times of the transactions in- 
volved in the complaint, respondent was licensed under the Act. 

3. On October 20, 1983, and November 10, 1983, complainant sold 
to respondent, respectively, 150 bags of 50 pound U.S. No. 1 Jumbo 
Yellow Onions at $6.25 per bag delivered, and 150 bags of 50 pound 
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U.S. No. 1 Jumbo Yellow Onions at $7.00 per bag delivered, for a 
total contract price of $1,987.50. 

4. The two loads of onions were shipped to respondent, and were 
accepted upon arrival. Respondent never made any complaint con- 
cerning the onions. No inspections were taken of the onions after 
they arrived at respondent’s place of business. 

5. A formal complaint was filed on July 30, 1984, which was 
within nine months from when the causes of action herein accrued. 
A counterclaim and set-off in the amount of $332.25 concerning the 
transactions involved in the complaint was filed along with re- 
spondent’s answer of October 10, 1984. In its answer, respondent 
appeared to be admitting liability for $1,655.25 of the amount al- 
leged in the complaint. Respondent was sent a notice to show cause 
why an order should not immediately be issued against it requiring 
the payment of $1,655.25. Respondent did not reply to such order to 
show cause, and on January 10, 1985, an Order Requiring Payment 
of Undisputed Amount of $1,655.25 was issued against respondent. 


CONCLUSIONS 


In view of respondent’s admission of liability for $1,655.25, result- 
ing in the January 10, 1985, Order Requiring Payment of Undis- 
puted Amount, the only question which must be resolved here is 
whether respondent is liable for the remaining $332.25 alleged in 
the complaint. Respondent’s defense to liability is that both loads 
of onions had condition problems when they arrived at its place of 
business. Respondent also claims that when it complained of the 
condition of the October 20, 1983, load, complainant’s agent agreed 
to give respondent credit for its losses in the amount of $156.25. 

As respondent does not deny accepting the two loads of onions, it 
is liable for the contract price of such loads, less damages due to 
any breach of warranty. Respondent bears the burden of proving 
the breach and damages by a preponderance of the evidence. Farm 
Market Service, Inc. v. Albertson’s Inc., 42 Agric. Dec. 429 (1983). 
Respondent claims that the onions were deteriorated but has pre- 
sented no evidence, such as the results of an inspection, to support 
such claim. Therefore, we conclude that respondent has failed to 
prove the existence of any breach of warranty by complainant. 

With respect to respondent’s allegation that complainant’s agent 
agreed to give credit in the amount of $156.25 to compensate re- 
spondent for its loss on the October 20, 1983, load of onions, re- 
spondent has the burden of proving this change in the original con- 
tract terms by a preponderance of the evidence. American Banana 
Co., Inc. v. Marvin Gray, 41 Agric. Dec. 539 (1982). Complainant has 
denied giving such credit, and there is no other evidence in the 
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record supporting respondent’s allegation. Therefore, respondent 
has not sustained its burden of proving the alleged agreement to 
give credit. 

We have concluded that respondent has failed to prove either 
that complainant committed a breach of warranty, or agreed to 
give credit to respondent. Therefore, respondent is liable for the 
difference between the contact price of $1,987.50 and the $1,655.25 
already awarded in the January 10, 1985, order, or $332.25. Re- 
spondent’s failure to pay $332.25 to complainant is a violation of 
section 2 of the Act, for which reparation should be awarded, with 
interest. As respondent’s counterclaim and set-off is based on an al- 
leged breach of warranty by complainant, our conclusion that there 
was no breach requires that the counterclaim and set-off be dis- 
missed. 


ORDER 


Within thirty (30) days from the date of this order, respondent 
shall pay to complainant, as reparation, $332.25, with interest 
thereon at the rate of 13% per annum from December 1, 1983, 
until paid. 

Respondent’s counterclaim and set-off is hereby dismissed. 


THE GARIN CoMPANY v. Ep Given, INc., PACA Docket No. 2-6621. 
Decided June 14, 1985. 


Breach of warranty—Dismissal. 


Thomas R. Oliveri, for complainant. 
Respondent, pro se. 


Edward M. Silverstein, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $4,920.90 in connnection with 
one transaction, in interstate commerce, involving cauliflower, a 
perishable agricultural commodity. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. Also, a copy of the formal 
complaint was served upon respondent, which filed an answer 
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thereto admitting that it was liable to the complainant in the 
amount of $1,800.90 with respect to the subject shipment, but deny- 
ing any further liability to complainant. On September 20, 1984, an 
Order Requiring Payment of Undisputed Amount was issued re- 
quiring that the respondent pay the complainant the $1,800.90 
which the former admitted owing the latter. 

Since the amount of damages claimed did not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Pursuant to this procedure, 
the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the department’s report of investigation. 
In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statements. Complainant filed an 
opening statement, and respondent filed an answering statement. 
Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose 
mailing address is P.O. Drawer 81731, Salinas, California 93912. 

2. Respondent, Ed Given, Inc., is a corporation whose mailing ad- 
dress is P.O. Box 1602, Salinas, California 93902. At all material 
times, respondent was licensed under the Act. 

3. On May 5, 1988, in the course of interstate commerce, com- 
plainant by oral contract sold to respondent 624 cartons of cauli- 
flower at an agreed f.o.b. price of $7.00 per carton plus 85 cents per 
carton cooling and $22.50 for a Ryan temperature recorder, for a 
total agreed f.o.b. price of $4,920.90. On that same date, the com- 
plainant shipped the cauliflower to respondent’s customer in 
Tewksbury, Massachusetts. Pursuant to instructions from the re- 
spondent, the trucker made five other pickups in Salinas and 
Oxnard, California, including Romaine and other lettuce varieties, 
and departed from the State on May 6, 1984. The truck arrived in 
Massachusetts on May 11, 1984. 

4. Upon arrival of the truck, the respondent’s customer, believing 
that some of the commodities on board the truck were damaged, 
requested a federal inspection. However, it was not able to have 
the produce inspected until May 12, 1983. The inspection certificate 
issued thereafter indicates that the inspection took place in the ap- 
plicant’s warehouse, and that the temperature range of the cauli- 
flower was 40 to 41°F. The temperature range of the other com- 
modities which were inspected was from 35 to 40°F. The inspection 
certificate also indicates that the cauliflower met the quality re- 
quirements of US No. 1 but failed to grade US No. 1 on account of 
condition. The condition of the cauliflower was reported as follows: 
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“Curds mostly white, some creamy white and compact. Jacket 
Leaves: Generally fresh. Average 4% decay [sic] curds: 1 to 7 heads 
in most cartons, none in some, average 21% damage including 7% 
serious damage by black discoloration affecting curds 1 to 3 heads 
in % of cartons, none in remainder average 7% Bacterial Soft Rot, 
various stages.” Additionally, the Romaine showed 5% freeze 
damage which occurred at a location other than where it was locat- 
ed for the inspection. Other than the cauliflower, none of the other 
varieties showed any decay or any Bacterial Soft rot. 

5. The recording from the Ryan temperature recorder indicates 
that the temperature on board the truck ranged from 25 to 30°F. 
However, after the trip, the instrument was calibrated by the Ryan 
Instruments, Inc,, P.O. Box 599, Kirkland, Washington 98033. By 
letter dated June 8, 1983, it reported that: 


Ryan #215556 returned to our Kirkland plant on May 
24, 1983. Upon testing, it was determined that the temper- 
ature sensor was damaged, preventing an accurate recali- 
bration. The chart drive mechanism was intact and accu- 
rate as to time. 


At the time of testing, the temperature sensor was read- 
ing approximately 6° low throughout the temperature 
range. However in view of the damage to the temperature 
sensor, this variance may not accurately represent vari- 
ance indicated on the trip chart. If you require further 
comment, please forward a copy of the chart #83075. 


6. Subsequent to receiving a copy of the chart, Ryan Instruments, 
Inc., reported the following: 


I have received a copy of chart 83075. I would like to 
direct your attention to the 0 hour arc of this chart. The 
heavy dark markings at this point indicate the instrument 
sustained a severe impact at or during loading. Our test 
results of the recorder on its return to our plant on May 
24th indicated that the temperature sensor was damaged, 
preventing an accurate recalibration. It appears that the 
impact indicated on the chart is responsible for the 
damage noted in our testing and causes us to suspect the 
accuracy of the recording on the chart. 

7. The respondent and its customer freely negotiated a $5.00 per 
carton reduction in price on the cauliflower. 

8. The Boston Wholesale Fruit and Vegetable Report, for May 12, 
1983, reports the price range for cauliflower 125 as being $11-12.00. 
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9. Respondent has already paid complainant $1,800.90, plus inter- 
est. 

10. An informal complaint was filed on October 25, 1983, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


It is obvious from the report of the federal inspection that the 
cauliflower arrived in Massachuetts at the respondent’s customer’s 
location in damaged condition. The parties disagree on which is 
liable for the damage. The respondent argues that the complainant 
is liable for the damage because it breached its warranty of suita- 
ble shipping condition; the complainant, on the other hand, argues 
that there were abnormal shipping conditions, and that, therefore, 
the warranty of suitable shipping condition is not at issue here. 
Complainant’s position is founded on its allegation that the time of 
shipment was abnormally long, and that the damage to the cauli- 
flower was due to freezing on the truck. Complainant’s position 
with regard to the cauliflower having been frozen on the truck is 
inconsistent with the condition of the cauliflower reported by the 
federal inspector. The damage which was reported, and is quoted 
above, i.e., black discoloration, decay, and Bacterial Soft Rot, does 
not reflect that the cauliflower froze. In view of this we cannot 
agree with the complainant’s position that the damage to the cauli- 
flower resulted from freezing. Nor do we think, since none of the 
other produce on board the truck was similarly damaged, that the 
extra day or so in transit contributed to the condition of the cauli- 
flower upon arrival. In view of the above, we are satisfied that the 
respondent has satisfied its burden of proving that the complainant 
breached its warranty of suitable shipping condition. 

Inasmuch as the complainant breached its warranty of suitable 
shipping condition, and the respondent accepted the cauliflower, 
the respondent is entitled to damages. The measure of damages in 
such circumstance is the difference at the time and place of deliv- 
ery between the value of the goods delivered and the value they 
would have had if they had been as warranted. UCC Section 2-714; 
Rite Pak Produce v. Green Grove Markets, 29 Agric. Dec. 165 (1970). 
Normally we would compute the value of the goods if as warranted 
by adding the f.o.b. contract price plus freight. However, we have 
not found the respondent’s cost of freight in the record. Therefore, 
we accept the price of the cauliflower as shown in the Market 
News, or $11.00 per carton, as the value the lettuce would have had 
if it had arrived as warranted. We accept the value of the goods 
delivered as being $6.00 per carton, which is the price freely negoti- 
ated between respondent and its customer. Respondent’s damages 
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are therefore $3,120.00. The f.o.b. contract price is $4,920.90 which, 
less the $3,120.00 of respondent’s damages, leaves a balance due 
complainant from respondent of $1,800.90. Respondent admitted 
owing complainant this amount, and has already paid it to com- 
plainant. Therefore, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


GEORGIA VEGETABLE Co., INC. v. EMERSON H. E.uiott d/b/a EMER- 
SON E.LLiott Propuce, PACA Docket No. 2-6784. Decided June 
14, 1985. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $10,811.00 in con- 
nection with a shipment of produce in interstate commerce. A copy 
of the formal complaint was served upon respondent, which filed 
an answer thereto, admitting the material allegations of the com- 
plaint, including the indebtedness claimed by complainant. Accord- 
ingly, the issuance of an order without further procedure is appro- 
priate, pursuant to section 47.8(d) of the Rules of Practice (7 CFR 
47.8(d)). 

Complainant, Georgia Vegetable Co. Inc. is a corporation whose 
address is P.O. Box 2087, Tifton, Georgia 31793. Respondent, Emer- 
son H. Elliott d/b/a Emerson Elliott Produce, is an individual 
whose address is P.O. Box 745, Casselberry, Florida 32707. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $10,811.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as _ reparation, 
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$10,811.00, with interest thereon at the rate of 13 percent per 
annum from August 1, 1984, until paid. 


In re: Miss MurrFet Foops, Inc. a/t/a UNrTeEp PAcIFIC PACKERS, v. 
V.LP. Foop Distrisutors, Inc., PACA Docket 2-6792. Decided 
June 23, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $5,965.85 in con- 
nection with three shipments of frozen fruits and vegetables in 
interstate commerce. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto, admitting the ma- 
terial allegations of the complaint, including the indebtedness 
claimed by complainant. Accordingly, the issuance of an order 
without further procedure is appropriate, pursuant to section 
47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 

Complainant, Miss Muffet Foods, Inc., is a corporation whose ad- 
dress is 500 Wall Street, Suite 410, Seattle, Washington 98121. Re- 
spondent, V.I.P. Food Distributors, Inc., is a corporation whose ad- 
dress is 1772 West 2300 South, Salt Lake City, Utah 84119. At the 
time of the transactions involved herein, respondent was not li- 
censed under the Act, but was operating subject to license. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $5,965.85. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as _ reparation, 
$5,965.85, with interest thereon at the rate of 13 percent per 
annum from May 1, 1984, until paid. 
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Rospert L. Meyer d/b/a MEYER ToMATOEs, v. Oray PACKING Co., 
PACA Docket No. 2-68338. Decided June 25, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely informal complaint was filed on November 13, 1984, and a 
formal complaint was filed on March 1, 1985. Complainant seeks to 
recover $99,947.50, which amount is alleged to be the total pur- 
chase price for tomatoes sold to and accepted by respondent in 
August and September, 1984. Respondent filed an answer to the 
formal complaint on May 8, 1985, admitting that $89,079.50 of the 
amount claimed by complainant was due and owing to complainant 
on account of the transactions involved herein. 

Section 7(a) of the Act (7 U.S.C 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 


complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$89,079.50. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from November 1, 1984, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 ofthe Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 
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CHAPMAN Fruit Co., INc., v. TRI-STATE SALES AGENCY, PACA 
Docket No. 2-6641. Decided June 28, 1985. 


Dismissal of first complaint; failure to pay promptly—Decision. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1983, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $5,938.00 in con- 
nection with the shipment in interstate commerce of two truck- 
loads of cucumbers. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 


tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified complaint is considered a 
part of the evidence in this case, as is the Department’s report of 
investigation. Respondent’s answer, since it was not verified, is not 
in evidence. In addition, the parties were given an opportunity to 
file evidence in the form of sworn statements, however, neither 
party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Chapman Fruit Co., Inc., is a corporation whose 
address is P.O. Box 989, Immokalee, Florida. 

2. Respondent is an individual, William H. Carson, doing busi- 
ness as Tri-State Sales Agency, whose address is 2020 Smallman 
Street, Pittsburgh, Pennsylvania. At the time of the transactions 
involved herein respondent was licensed under the Act. 

3. On or about June 6, and 10, 1983, complainant sold to respond- 
ent two truckloads of fresh cucumbers on a f.o.b. basis as follows: 


June 6, 19838; Lot #5857 

141 Super Cukes at $10.00 $1410.00 
50 Small Cukes at $8.00 400.00 
125 Select Cukes at $6.00 750.00 


$2,560.00 
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June 10, 1983; Lot #5879 

200 Super Cukes at $11.00 $2,200.00 
50 Small Cukes at $9.00 450.00 
79 Select Cukes at $7.00 553.00 
50 Large Cukes at $3.50 175.00 


$3,378.00 


4, On or about June 6, and June 10, 1983, complainant shipped 
the cucumbers referred to in Finding of Fact 3 from loading point 
in Zolfo Springs, Florida to respondent in Pittsburgh, Pennsylva- 
nia. 

5. Respondent accepted the two loads of cucumbers after arrival 
in Pittsburgh, Pennsylvania, and has not paid complainant any 
part of the purchase price thereof. 

6. The informal complaint was filed on March 22, 1984, which 
was within nine months after the cause of action as to the ship- 
ment of June 10, 1983, accrued, but was not within nine months 
after the cause of action relative to the shipment of June 6, 1983, 
accrued. 


CONCLUSIONS 


Respondent’s answer to the formal complaint was not verified 
and therefore is not deemed to be in evidence in this proceeding. 
Consequently such answer only serves to form the issues between 
the parties. See H. & M. Fujishige v. Phillips, 30 Agric. Dec. 1095 
(1971). 

Respondent stated in his answer that the cucumbers were sold to 
Clarence Miller Co., Inc., in Pittsburgh, Pennsylvania, with re- 
spondent acting only as a broker. Respondent admitted that he did 
not take immediate exception to the invoices sent to him by com- 
plainant. The documentation in the record as well as the sworn 
complaint support the position of the complainant that the cucum- 
bers were purchased by respondent. 

Section 6a of the Act (7 U.S.C. § 499f(a)) provides in relevant part 
that “Any person complaining of any violation of any provision of 
Section 2 of this Act by any commission merchant, dealer, or 
broker may, at any time within nine months after the cause of 
action accrues, apply to the Secretary by petition, . . . ” This pro- 
vision of the Act is jurisdictional. B. & K. Produce Co., Inc. v. Ship- 
pers Service Co., Inc., 33 Agric. Dec. 701 (1974) and H. & M. Banana 
Co. v. Rakovich, 18 Agric. Dec. 504 (1959). Section 46.2(aa) of the 
Department’s regulations (7 CFR § 46.2(aa)) provides that payment 
for produce purchased by a buyer, in order to be prompt, must be 
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made within ten days after the day on which the produce is accept- 
ed. In this case we do not know exactly when the two loads of cu- 
cumbers were accepted. However, a series of broker’s memoran- 
dums of sale applicable to other transactions involving complainant 
and respondent show that delivery times from shipping point in 
Florida to Pittsburgh, Pennsylvania ranged from two to four days. 
If we take the maximum of four days, and postulate that the first 
load of cucumbers was accepted by respondent no later than June 
10, 19838, it is evident that payment for this load would have been 
due by June 20, 1983. Consequently, this would be the latest date 
on which, as far as the evidence in this proceeding shows, the cause 
of action relative to the first shipment of cucumbers accrued. The 
date on which the informal complaint was filed with this Depart- 
ment was March 22, 1983, or more than nine months after the 
cause of action could have accrued. Accordingly, the complaint as 
to the first load of cucumbers must be dismissed. 

Using the minimum transportation time of two days as to the 
June 10, shipment of cucumbers, it is evident that by applying the 
same computations as used above, the cause of action as to this 
load would have accrued, at the earliest, on June 22, 1983, or 
within the applicable nine month period. Since respondent present- 


ed inadequate evidence to support its defense in regard to the 
second load of cucumbers, we find that the purchase price applica- 
ble thereto, or $3,378.00, is due and owing from respondent to com- 
plainant. Respondent’s failure to pay complainant this amount is a 
violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,378.00, with interest thereon 
at the rate of 13% per annum from July 1, 1983, until paid. 
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MISCELLANEOUS REPARATION DECISIONS 


V. V. Voce, & Sons Farms, INc. v. CONTINENTAL Farms, INCc., 
PACA Docket No. 2-6191. Decided May 10, 1985. 


James R. Betts, Tampa, FL, for complainant. 
Joseph A. McGlothlin, Tampa, FL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on March 21, 1985, awarding reparation to 
the complainant in the amount of $7,704.00 plus additional repara- 
tion of $2,137.50 for fees and expenses. By letter received April 4, 
1985, respondent has moved that this matter be reconsidered. 

Accordingly, the order of March 21, 1985 is hereby stayed. Com- 
plainant may have ten (10) days from receipt of this order to file an 
answer to the petition for reconsideration. 


Gop Coast PACKING, INC., v. H. SCHNELL & ComMPANny, INC., and/or 
Lioyp Meyers Co., Inc., PACA Docket No. 2-6414. Decided 
May 15, 1985. 


Thomas Oliveri, for complainant. 
Irving Coopersmith, Esquire, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER GRANTING RECONSIDERATION AND REOPENING PROCEEDING 


A Decision and Order was issued in this matter on December 17, 
1984, awarding reparation to complainant against H. Schnell & 
Company in the amount of $3,404, plus interest, and against re- 
spondent Lloyd Meyers Co., Inc. in the amount of $7,522, plus inter- 
est. On January 30, 1985, the order of December 17, 1984, was 
stayed and respondent Lloyd Meyers Co., Inc. was granted ten days 
from date of receipt of the order in which to file a petition to 
rehear, reargue and reconsider. A petition was filed within the 
time allowed and such petition was served upon the other parties 
to the proceeding. On March 18, 1985, complainant filed a reply to 
the petition. 

Respondent Lloyd Meyers Co., Inc. asserts that the order of De- 
cember 17, 1984, was in error in making any award against such 
respondent. Respondent points out that it submitted evidence 
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during the proceeding in the form of a sworn statement by Lloyd 
Meyers that “No funds were ever received by Lloyd Meyers Co. Inc. 
for A & J Produce paying for [the load of produce in dispute].” Re- 
spondent also pointed out that no evidence was ever introduced 
from A & J Produce in the form of a sworn statement to the con- 
trary. Complainant, in its reply to respondent’s petition refers us to 
the answer of H. Schnell & Company, Inc. and exhibit 8 attached 
thereto, which purports to be a photocopy of a check, number 9829, 
from A & J Produce Corp., in the amount of $7,787.20, stating on 
its face to be for produce in the amount of $7,522 and brokerage in 
the amount of $265.20, and made out to Lloyd Meyers Co. Com- 
plainant also asserts that “attached as a part of the evidence was 
the reverse side of this check showing the endorsement of Mr. 
Meyers. . .” The copy in the Hearing Clerk’s file, purporting to be 
the reverse side of check No. 9829, is so dark that it is impossible 
to tell if there is any endorsement by Lloyd Meyers Co., Inc. there- 
on. Moreover, there is no evidence in the record that such copy is 
of the reverse side of check No. 9829. In addition there is no state- 
ment in the record from A & J Produce which would lay any type 
of foundation for the check as evidence in this proceeding. 

In order that this matter may be properly reconsidered, and this 
important factual issue correctly resolved, this proceeding is 
hereby ordered reopened and the record is remanded to the Presid- 
ing Officer so that the interested parties may be given opportunity 
to submit evidence bearing on this issue. 


S. StamMou.es Inc. a/t/a STAMOULES PrRopUCE, v. A&J PRODUCE 
Corp., PACA Docket No. 2-6630. Decided May 15, 1985. 


Dismissal. 


Decided by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $18,559.52 in connection with 
a transaction involving the shipment of melons in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated March 22, 1985, complainant notified the Department 
that respondent tendered to complainant a check in full settlement 
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of complainant’s claim. Complainant, in its letter of March 22, 
1985, authorized dismissal of its complaint filed herein. 
Accordingly, the complaint is hereby dismissed. 


Pappas & Co., v. RALPH & CoNO COMMUNALE PRODUCE CorP., 
PACA Docket No. 2-6504. Decided May 16, 1985. 


Reinstatement Decision and Order. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DISMISSING PETITION FOR RECONSIDERATION, 


VACATING STAY, REINSTATING DECISION AND ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on February 28, 1985, awarding reparation to 
the complainant in the amount of $2,100.00. Respondent filed a pe- 


tition for reconsideration, and a Stay Order was issued on April 3, 
1985. 

In its petition, respondent disputes the conclusion of the Decision 
and Order that it incurred no damages as a result of complainant’s 
breach of contract. Respondent claims that the Market News Serv- 
ice Reports cited in the Decision and Order, and the results of sales 
by another firm, show that the melons at issue would have brought 
a higher price than found by the Decision and Order, if such 
melons had been as warranted. Respondent’s interpretation of the 
Market News Service Reports listings as indicating a $12.00 per 
carton price when such price is stated to apply to only a “few” 
sales is erroneous. The $10.00 per carton price set forth in the 
Market News Service Reports and used by the Decision and Order 
was correct. Respondent’s attempted introduction of additional evi- 
dence to show the results of sales of another firm is impermissible 
at this point in the proceeding (7 CFR § 47.24(b)). Even if respond- 
ent’s proposed evidence were considered, it would not be sufficient 
to overcome the weight of the Market News Service Reports. Re- 
spondent’s petition is thus without merit and is dismissed without 
service on complainant, pursuant to 7 CFR § 47.24(a). 

The April 3, 1985, Stay Order is vacated and the February 28, 
1985, Decision and Order is reinstated. The amount awarded in the 
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Decision and Order shall be paid within 30 days from the date of 
this order. ; 


Mitts DisTRIBUTING COMPANY, v. ANTHONY TAMMARO, INc., PACA 
Docket No. 2-6687. Decided May 20, 1985. 


Order; continuance. 


Thomas R. Oliveri, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $6,535.64 against respondent in connection with transactions in 
interstate commerce involving shipments of lettuce. A copy of the 
formal complaint was served upon respondent, and respondent has 
filed an answer thereto. 

Complainant, Mills Distributing Company, is a corporation whose 
address is P.O. Box 3070, Salinas, California. Respondent, Anthony 
Tammaro, Inc., is a corporation whose address is P.O. Box G, Rob- 
binsville, New Jersey. Respondent was licensed under the Act at 
the time of the transactions involved herein. 

Prior to the Decision and Order in this proceeding, the Depart- 
ment was advised that respondent had filed in the United States 
Bankruptcy Court, District of New Jersey, a voluntary petition for 
reorganization pursuant to Chapter 11 of the Bankruptcy Act (11 
U.S.C. §§ 1101-1174). The Department also was advised that a dis- 
charge in the bankruptcy proceeding would be a release of the 
claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismisssed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 
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RIcHARD C. CRANE v. HEIDEMA FRUIT AND PRODUCE COMPANY, 
PACA Docket No. 2-6738. Decided May 20, 1985. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER VACATING ORDER, REOPENING AFTER DEFAULT, 
REINSTATING DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on December 12, 1984, awarding reparation to the 
complainant in the amount of $19,232.12. Respondent moved that 
this matter be reopened and, on March 13, 1985, an order was 
issued reopening the case after default. The March 13, 1985, order 
directed respondent to file its answer within 10 days from its re- 
ceipt of such order. Respondent has failed to submit an answer. 
Therefore, the March 13, 1985, order reopening after default is va- 
cated, and the December 12, 1984, Default Order is reinstated. Re- 
spondent shall pay the amount awarded in the December 12, 1984, 
order plus interest within 30 days from the date of this order. 


BELRIDGE PACKING Co. v. First QuaLity Fruir & Propuce Co., 
INc., and/or C. H. Roprnson Company, PACA Docket No. 2- 
6451. Decided June 3, 1985. 


Order. 


Thomas Oliveri, for complainant. 
Owen Gleason, Esquire, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et segq.), an 
order was issued on February 27, 1985, awarding reparation to 
complainant in less than the amount claimed. On March 11, 1985, 
complainant requested that the order of February 27, 1985, be 
stayed and that complainant be granted an extension of time in 
which to file a petition for reconsideration. Pursuant to this re- 
quest, the order of February 27, 1983, was stayed pending issuance 
of a further order in this proceeding, and complainant was granted 
an extension of time until March 29, 1985, in which to file a peti- 
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tion for reconsideration. Complainant filed its petition on March 
20, 1985. Such petition was not served upon respondent. 

We have reconsidered our prior order and find that complain- 
ant’s contentions in its petition are without merit. The order of 
February 27, 1983, is supported by the evidence and law applicable 
thereto. Accordingly, complainant’s petition should be, and hereby 
is, dismissed. The order of February 27, 1983, is hereby reinstated, 
and the reparation awarded to complainant in that order shall be 
paid within 30 days from the date of this order. 


Hitsert, Inc. v. Rospert R. Cowaitt d/b/a VALLEY DISTRIBUTING 
Co., and/or W. E. Ritey AND Son, INc., and/or B. F. TrRappey’s 
Sons, Inc., PACA Docket No. 2-6510. Decided June 3, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on March 28, 1985, dismissing the com- 
plaint against all three respondents. By letters received April 16, 
1985, and April 24, 1985, complainant has petitioned for reconsider- 
ation. Complainant’s arguments in support of its petition for recon- 
sideration either have already been considered, or are based upon 
conclusions which are not supported by record evidence. Therefore, 
upon reconsideration, we find that the Decision and Order of 
March 28, 1985, is supported by the evidence and the law applica- 
ble thereto. Accordingly, the complainant’s petition for reconsider- 
ation is dismissed without serving copies thereof upon respondents. 


BRYANT PACKING Co. v. M. Orrutt Co., INc., and ADOLPH B. CIMINO 
Co., PACA Docket No. 2-6518. Decided June 3, 1985. 


Steven Paganetti, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), an 
order was issued March 21, 1985, awarding reparation to complain- 
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ant against respondent M. Offutt Co., Inc., in the amount of 
$5,820.80, plus interest. On March 28, 1985, respondent M. Offutt 
Co., Inc., filed a letter, with supporting documents, which was 
treated as a petition for reconsideration. On April 10, 1985, the 
order of March 21, 1985, was stayed pending issuance of a further 
order in this proceeding, and the petition filed March 28, 1985, was 
served upon complainant and respondent Adolph B. Cimino Co., 
who were given 10 days in which to respond to the petition. No re- 
sponse was received from complainant within the time allowed; 
however, respondent Adolp B. Cimino Co. filed an opposition to the 
petition. 

Respondent M. Offutt Co., Inc., did not allege in its petition any 
error in our order of March 21, 1985, but instead sought to present 
documentary evidence to show damages. 

The time for offering such evidence was during the course of the 
shortened procedure, prior to the issuance of the order of March 
21, 1985. New evidence cannot be considered in a petition for recon- 
sideration. Dave Walsh Co., Inc. v. Liberty Fruit Co., Inc., 38 Agric. 
Dec. 1131 (1979); and Shelby Farms v. Wallworth Pickle Co., 21 
Agric. Dec. 399 (1962). Accordingly, the petition should be, and 
hereby is, dismissed, and the order of March 21, 1985, is hereby re- 


instated, except that the time for payment for the reparation 
awarded therein shall be within 30 days from the date of this 
order. 


C. A. MILosLaAvicH v. Frutas DeL VALLE De GuaDA.upE, S.A., 
JuGcos Det VALLE, S.A., and H. J. Hernz Company, PACA 
Docket No. 2-6438. Decided June 11, 1985. 


Stay Order. 


Decision by Donald A. Campbell, Judicial Officer. 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on April 22, 1985, awarding reparation to the 
respondents in the amount of $44,895.58. By Petition received May 
8, 1985, complainant has moved that this matter be reheard or re- 
considered. 

Accordingly, the order of April 22, 1985, is hereby stayed. Re- 
spondents may have fifteen (15) days from receipt of this order to 
file an answer to the petition to rehear and reconsider. 
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Corky Foops, Corp. v. NORMAN M. Corritn, Inc., PACA Docket No. 
2-6516. Decided June 11, 1985. 


Stay Order. 


Decision by Donald A. Campbell, Judicial Officer. 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on March 18, 1985, awarding reparation to 
the complainant in the amount of $1,309.00. By petition received 
April 24, 1985, respondent has moved that this matter be reconsid- 
ered. 

Accordingly, the order of March 28, 1985, is hereby stayed. 


Nasu-DEcAMP COMPANY v. FLoyp J. Beyer, PACA Docket No. 2- 
6667. Decided June 14, 1985. 


Stay Order. 


Decision by William J. Weber, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on April 22, 1985, awarding reparation to the 
complainant in the amount of $700.00. By telegram received May 6, 
1985, respondent has moved that he be given a chance to file a peti- 
tion for reconsideration. 

Accordingly, the order of April 22, 1985 is hereby stayed. Re- 
spondent will have 20 days from the receipt of this order to file a 
petition for reconsideration, stating specifically the matters 
claimed to be erroneously decided and the alleged errors. 


CAAMANO Bros., Inc. v. LA Rue Foop Corp., PACA Docket No. 2- 
6567. Decided June 17, 1985. 


Stay Order. 


Decided by Donald A. Campbell, Judicial Officer. 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on April 29, 1985, awarding reparation to the 
complainant in the amount of $7,180.00. Respondent has requested 
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that it be granted an extension of time in which to file a petition 
for reconsideration. 

Accordingly, the order of April 29, 1985 is hereby stayed. Re- 
spondent will have until June 28, 1985, in which to file its petition 
for reconsideration. 


BuSHMAN Potato SALES v. IDEAL Foops, Inc., PACA Docket No. 2- 
6626. Decided June 17, 1985. 


Stay Order. 


Decision by Donald A. Campbell, Judicial Officer. 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on April 29, 1985, awarding reparation to the 
complainant in the amount of $8,550.00. By letter received May 16, 
1985, respondent has moved that this matter be reheard and recon- 
sidered. 

Accordingly, the order of April 29, 1985, is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to rehear and reconsider. 


S. & M. Propuce, Inc. v. LA Prereripa, INc., PACA Docket No. 2- 
6491. Decided June 25, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION AND DISMISSAL OF 


PETITION FOR REOPENING 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), an 
order was issued on October 5, 1984, awarding reparation to com- 
plainant against respondent. On October 16, 1984, respondent filed 
a petition for reconsideration and to reopen the proceeding to take 
further evidence. On November 7, 1984, the order of October 5, 
1984, was stayed pending the issuance of a further order herein 
and a copy of respondent’s petition was ordered and served upon 
complainant. 

Respondent requests that the proceeding be reopened in order 
that further evidence might be offered. We treat this request as a 
petition for rehearing since a petition to reopen must be filed prior 
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to the issuance of the final order. See section 47.24(b) of the Rules 
of Practice (7 CFR § 47.24(b)). Respondent had ample opportunity 
during the course of the shortened procedure to submit the evi- 
dence which it now seeks to submit. Its failure to do so at that time 
is no reason for us to grant a rehearing in this case. 

Respondent’s petition for reconsideration must also be denied. 
We have reconsidered our order of October 5, 1984, and find that 
respondent’s contentions are without merit and that the order is 
supported by the evidence and law applicable thereto. Accordingly, 
respondent’s petition to reconsider and rehear is dismissed. The 
stay order of November 7, 1984, is hereby vacated and the order of 
October 5, 1984, is reinstated. The reparation awarded to complain- 
ant in that order shall be paid within thirty days from the date of 
this order. 


GuLF LAKE PropuceE Co. v. Maurice D. Hitt d/b/a Diamonp T. 
Fruit Co. a/t/a DiamMonp T. Fruit Sates, PACA Docket No. 2- 
6714. Decided June 25, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF CONTINUANCE 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
of $93,034.68 against respondent in connection with transactions in 
interstate commerce involving shipments of peaches. A copy of the 
formal complaint was served upon respondent, and respondent has 
filed an answer thereto. 

Complainant, Gulf Lake Produce Co., is a partnership whose ad- 
dress is P.O. Box 697, Belle Glade, Florida. Respondent, Maurice D. 
Hill d/b/a Diamond T. Fruit Co. a/t/a Diamond T. Fruit Sales, is 
an individual whose address is P.O. Box 841, Hendersonville, North 
Carolina. Respondent was operating subject to license under the 
Act at the time of the transactions involved herein. 

Prior to the Decision and Order in this proceeding, the Depart- 
ment was advised that respondent had filed in the United States 
Bankruptcy Court, on November 4, 1982, a voluntary petition for 
reorganization pursuant to Chapter XI of the Bankruptcy Act (11 
U.S.C. §§ 1101-1174). The Department also was advised that on 
April 15, 1985, the case was converted to a Chapter 7 liquidation 
(11 U.S.C. § 701 et seq.). 
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11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the debts have been dis- 
charged through the Chapter 7 liquidation. 


G&H Satss, Inc. v. Action Co., INc. a/t/a Gorpon Foops and/or 
HiLanp Potato Cup Co. or Des Moines, PACA Docket No. 2- 
6722. Decided June 25, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondents in the amount of $24,671.56 in connection with 
a transaction involving the shipment of potatoes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated March 14, 1985, complainant notified the Department 
that respondents had tendered to complainant checks in full settle- 
ment of complainant’s claim. Complainant, in its letter of April 2, 
1985, indicated that the checks had cleared. In a letter dated April 
19, 1985, the Department gave complainant 10 days to show cause 
why the complaint should not be dismisssed and stated that com- 
plainant’s failure to respond would be considered a consent to dis- 
missal. No response was received from complainant. 

Accordingly, the complaint is hereby dismissed. 


New WEst Foops v. FEDERATED Foops INc., PACA Docket No. 2- 
6739. Decided June 25, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $11,483.30 in connection with 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44, Number 3 


a transaction involving the shipment of strawberries in interstate 
commerce. 

A copy of the formal complaint was served on respondent. By 
letter dated April 4, 1985, respondent indicated that complainant 
had filed in the Municipal Court of the Santa Cruz County Judicial 
District, State of California, County of Santa Cruz, on March 1, 
1985, a complaint (No. 60850137) for $13,215.26, covering the same 
transactions alleged in the reparation complaint. In a letter dated 
April 19, 1985, the Department gave complainant 10 days from its 
receipt of such letter to show cause why its complaint should not 
be dismissed due to its election to proceed in state court, citing 7 
U.S.C. 499e(b). Complainant was told that a failure to respond 
would be considered a consent to dismissal. Complainant did not re- 
spond to the April 19, 1985, letter. 

Accordingly, the complaint is hereby dismissed. 


MarrTor!i Bros. DistrinsuToRS v. HOULEHAN, INc., PACA Docket No. 
2-6771. Decided June 25, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $2,218.65 in connection with a 
transaction involving the shipment of cantaloupes in interstate 
commerce. 

A copy of the formal complaint was served on respondent. By 
letter dated May 17, 1985, complainant notified the Department 
that respondent tendered to complainant a check in full settlement 
of complainant’s claim. Complainant, in its letter of May 17, 1985, 
authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 
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YAKIMA FRuit & CoLp StToraGE Co. v. INTERNATIONAL A.G., INC., 
PACA Docket No. 2-6104. Decided June 26, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), a Deci- 
sion and Order was issued on February 9, 1983, ordering respond- 
ent to pay complainant $4,236.21 as reparation, plus interest in the 
amount of 13% per annum from June 1, 1982, until paid. Respond- 
ent filed a timely Motion for Reconsideration, and the February 9, 
1983, Decision and Order was stayed on March 25, 1983. Complain- 
ant filed an opposition to respondent’s Motion. 

For the most part, its Motion for Reconsideration is based upon 
respondent’s claims that its damages were miscalculated in the 
previously issued Decision and Order. This claim is based upon the 
failure to include ocean freight in evaluating the value of the 
apples it sold. Respondent points out that, since the transaction be- 
tween it and its customer was a C.I.F. transaction, it (and not its 
customer) was obligated for the freight cost. In a C.I.F. sale, while 
the title passes in accordance with the usual rules applying to f.o.b. 
sales, the “selling price includes insurance and the correct freight 
and refrigeration charges to destination.” 7 CFR § 46.43(v). A 
review of the documentation of that sale indicates that the sale 
was C.I.F. Therefore, in computing the value of the apples sold, re- 
spondent should have been credited with the cost of ocean trans- 
port. 

In the February 9, 1983, Decision and Order, we found that com- 
plainant had breached its contract with respondent. We also found 
that, since complainant had breached the contract, respondent was 
entitled to a reduction in the contract price by the amount of prov- 
able damages, and that the measure of damages was the difference 
between the value of the produce at the time of delivery and the 
value of the produce had it met contract specifications. Our compu- 
tation of the value of the apples had they been as warranted in- 
cluded the sum of the contract price for the apples ($11,572.50), and 
the Washington to Florida freight cost ($2,763.25), or $14,308.75. We 
computed the value of the goods at $16,666.25 which represented 
the proceeds from respondent’s prompt resale, and, as pointed out 
by respondent, should have included an additional $605.00 which it 
received for 55 cartons of the apples. From this amount 
($17,271.25), since respondent’s sale was C.I.F., we should have de- 
ducted respondent’s cost for ocean freight, or $4,656.60. The actual 
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value of the apples sold was, therefore, $12,614.65 ($17,271.25 
— $4,656.60). Inasmuch as the respondent’s cost for the apples 
($14,308.75) exceeded the value of the apples sold ($12,614.65) by 
$1,694.10, respondent has proven damages exceeding its contractual 
obligation to complainant. Accordingly, the complaint should have 
been dismissed. 

In accordance with the above, the Order of February 9, 1983, is 
amended as follows: 


ORDER 
The complaint is dismissed. 


J-B Distrisutinc Co. v. Crry Wipe Distrisutors, Inc. PACA 
Docket No. 2-6386. Decided June 26, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


A Decision and Order was issued in this proceeding of February 
19, 1985, awarding reparation to complainant in the amount of 
$2,130.00, plus interest. On March 12, 1985, respondent filed a peti- 
tion for reconsideration, as a result of which the Order was stayed 
pending reconsideration. 

The major thrust of respondent’s petition for reconsideration was 
that the decision was based on inadmissible evidence. Respondent 
predicated its argument in this regard on its belief that unsworn 
evidence cannot be considered as evidentiary. However, in a pro- 
ceeding of this nature certain unsworn evidence may be treated as 
evidentiary. Pursuant to 7 CFR § 47.7: 


Where the facts and circumstances are deemed by the Di- 
rector to warrant such action, the Division shall serve 
upon each of the parties a copy of the report made by the 
Division in connection with its investigation of the infor- 
mal or formal complaint. Whenever the Secretary, or the 
Director, or the examiner deems it necessary, a supple- 
mental investigation shall be made by the Division and a 
copy of the report thereon shall be served upon the par- 
ties. If an answer is filed by respondent, a copy of any 
report or reports of investigation served upon the parties 
shall be filed with the hearing clerk and shall be consid- 
ered as part of the evidence in the proceeding: Provided, 
That either party shall be permitted to submit evidence in 
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rebuttal in the same manner as is provided in the regula- 
tions in this part for the submission of other evidence in 
the proceeding. (emphasis added). 


The above-quoted provision makes it clear that properly served 
reports of investigation are evidentiary in nature. In proceedings of 
this kind, where there is no opportunity for cross-examination of 
witnesses, it is often necessary that the presiding officer have avail- 
able more evidence than the parties usually provide so as to assure 
that his decision is proper. The investigative report, including the 
attachments thereto, frequently provides the information necessary 
to reach a fair resolution of the dispute. Such is the case in this 
proceeding in which the evidence furnished by the parties was in- 
conclusive and incomplete. The investigative report contained 
statements by Arthur M. Zurhorst of Corry Brokerage, and other 
information, which was essential to a full understanding of the 
nature of the dispute. 

Respondent acknowledged in its conclusion that the decision of 
this tribunal is sustainable when it said in its Petition for Recon- 
sideration that: 


Two theories can explain this sequence of events: the first 
being the conclusion of the Tribunal, which is based on in- 
admissible evidence; the second being the Respondent’s, 
which is based on admissible evidence. 


Since the evidence relied on was admissible, we find no reason to 
change our decision because there was insufficient evidence. 
Respondent’s claim that it cannot be held liable because Corry 
Brokerage was not its agent lacks merit. As shown by its broker’s 
memorandums, the facts show clearly that Corry Brokerage acted 
on its understanding that it had been given authority by respond- 
ent to negotiate purchases on its behalf. The function of a broker is 
to negotiate a purchase and sale for both parties. To this extent it 
is usually not considered to be the agent for only one party. In this 
case, if we were to find it to be the agent for one party as opposed 
to the other, the evidence of record would lead us to conclude it 
acted as respondent’s agent since respondent had previously en- 
tered an arrangement with City Wide Distributors of Arkansas, 
Inc. under which Corry Brokerage had been given authority to 
make purchases on its behalf, which authority was not shown to 
have been rescinded prior to the date of the transactions. See Ja- 
cobsen Produce, Inc. v. R. L. Burnett Brokerage Company, a/t/a 
Best Potato Products Company, 37 Agric. Dec. 1743 (1978). The prior 
activities of respondent obviously placed apparent authority in 
Corry Brokerage to act on its behalf. As stated in George Arakelian 
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Farms, Inc. v. Leonard O’Day Company, 31 Agric. Dec. 1395, 1401 
(1972), “By placing Kirchberg in a position of having apparent au- 
thority to act for him, O’Day thus became liable to complainant 
notwithstanding his lack of actual authority. In situations such as 
this where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or for a 
particular purpose, he will be estopped to deny such agency.” 

In view of the above, the only other point raised by respondent 
that needs to be addressed is whether respondent was subject to li- 
cense. Respondent denies that it purchased $230,000.00 worth of 
produce in 1983. Thus, it claims it was not subject to license as a 
retailer during that year. However, it ignores the other jurisdic- 
tional basis for licensing, i.e. that the business of buying or selling 
at least 2,000 pounds of produce in any day would subject it to li- 
cense as a dealer. See 7 U.S.C. § 499a(6) and 7 CFR § 46.2(x). Re- 
spondent does not claim that it was solely a retailer. 

All other issues raised by respondent were adequately addressed 
in the original Decision and Order. 

In view of the above we find that the February 19, 1985 Decision 
and Order is supported by the evidence and the applicable law. Ac- 
cordingly, the petition for reconsideration is dismissed. The Order 


of February 19, 1985 is reinstated, except that the reparation 
awarded shall be paid within 30 days from the date of this Order. 


DonaLp F. Nico.taus d/b/a D-N Propuce v. Crtry Wipe DIstRIBU- 
tors, Inc., PACA Docket No. 2-6421. Decided June 26, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


A Decision and Order was issued in this proceeding on January 
31, 1985, awarding reparation to complainant in the amount of 
$1,675.00, plus interest. On February 19, 1985, respondent filed a 
petition for reconsideration, as a result of which the Order was 
stayed pending reconsideration. 

The major thrust of respondent’s petition for reconsideration was 
that the decision was based on inadmissible evidence. Respondent 
predicated its argument in this regard on its belief that unsworn 
evidence cannot be considered as evidentiary. However, in a pro- 
ceeding of this nature certain unsworn evidence may be treated as 
evidentiary. Pursuant to 7 CFR § 47.7: 
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Where the facts and circumstances are deemed by the Di- 
rector to warrant such action, the Division shall serve 
upon each of the parties a copy of the report made by the 
Division in connection with its investigation of the infor- 
mal or formal complaint. Whenever the Secretary, or the 
Director, or the examiner deems it necessary, a supple- 
mental investigation shall be made by the Division and a 
copy of the report thereon shall be served upon the par- 
ties. If an answer is filed by respondent, a copy of any 
report or reports of investigation served upon the parties 
shall be filed with the hearing clerk and shall be consid- 
ered as part of the evidence in the proceeding: Provided, 
That either party shall be permitted to submit evidence in 
rebuttal in the same manner as is provided in the regula- 
tions in this part for the submission of other evidence in 
the proceeding. (emphasis added). 


The above-quoted provision makes it clear that properly served 
reports of investigation are evidentiary in nature. In proceedings of 
this kind, where there is no opportunity for cross-examination of 
witnesses. it is often necessary that the presiding officer have avail- 
able more evidence than the parties usually provide so as to assure 
that his decision is proper. The investigative report, including the 
attachments thereto, frequently provides the information necessary 
to reach a fair resolution of the dispute. Such is the case in this 
proceeding in which the evidence furnished by the parties was in- 
conclusive and incomplete. The investigative report contained 
statements by Arthur M. Zurhorst of Corry Brokerage, and other 
information, which was essential to a full understanding of the 
nature of the dispute. 

Respondent acknowledged in its conclusion that the decision of 
this tribunal is sustainable when it said in its Petition for Recon- 
sideration that: 


Two theories can explain this sequence of events: the first 
being the conclusion of the Tribunal, which is based on in- 
admissible evidence; the second being the Respondent’s, 
which is based on admissible evidence. 


Since the evidence relied on was admissible, we find no reason to 
change our decision because there was insufficient evidence. 

Respondent’s claim that it cannot be held liable because Corry 
Brokerage was not its agent lacks merit. As shown by its broker’s 
memorandums, the facts show clearly that Corry Brokerage acted 
on its understanding that it had been given authority by respond- 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44, Number 3 


ent to negotiate purchases on its behalf. The function of a broker is 
to negotiate a purchase and sale for both parties. To this extent it 
is usually not considered to be the agent for only one party. In this 
case, if we were to find it to be the agent for one party as opposed 
to the other, the evidence of record would lead us to conclude it 
acted as respondent’s agent since respondent had previously en- 
tered an arrangement with City Wide Distributors of Arkansas, 
Inc. under which Corry Brokerage had been given authority to 
make purchases on its behalf, which authority was not shown to 
have been rescinded prior to the date of the transactions. See Ja- 
cobsen Produce, Inc. v. R. L. Burnett Brokerage Company, a/t/a 
Best Potato Products Company, 37 Agric. Dec. 1743 (1978). The prior 
activities of respondent obviously placed apparent authority in 
Corry Brokerage to act on its behalf. As stated in George Arakelian 
Farms, Inc. v. Leonard O’Day Company, 31 Agric. Dec. 1395, 1401 
(1972), “By placing Kirchberg in a position of having apparent au- 
thority to act for him, O’Day thus became liable to complainant 
notwithstanding his lack of actual authority. In situations such as 
this where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or for a 
particular purpose, he will be estopped to deny such agency.” 

In view of the above, the only other point raised by respondent 
that needs to be addressed is whether respondent was subject to li- 
cense. Respondent denies that it purchased $230,000.00 worth of 
produce in 1983. Thus, it claims it was not subject to license as a 
retailer during that year. However, it ignores ?he other jurisdic- 
tional basis for licensing, i.e. that the business of buying or selling 
at least 2,000 pounds of produce in any day would subject it to li- 
cense as a dealer. See 7 U.S.C. § 499a(6) and 7 C.F.R. § 46.2(x). Re- 
spondent does not claim that it was solely a retailer. 

All other issues raised by respondent were adequately addressed 
in the original Decision and Order. 

In view of the above we find that the January 31, 1985 Decision 
and Order is supported by the evidence and the applicable law. Ac- 
cordingly, the petition for reconsideration is dismissed. The Order 
of January 31, 1985 is reinstated, except that the reparation award- 
ed shall be paid within 30 days from the date of this Order. 





MISCELLANEOUS 
Volume 44, Number 3 


SEABOARD PropuceE Distrisutors v. Crry WipE Distrisutors, INc., 
PACA Docket No. 2-6471. Decided June 26, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


A Decision and Order was issued in this proceeding on February 
25, 1985, awarding reparation to complainant in the amount of 
$3,471.05, plus interest. On March 18, 1985, respondent filed a peti- 
tion for reconsideration, as a result of which the Order was stayed 
pending reconsideration. 

The major thrust of respondent’s petition for reconsideration was 
that the decision was based on inadmissible evidence. Respondent 
predicated its argument in this regard on its belief that unsworn 
evidence cannot be considered as evidentiary. However, in a pro- 
ceeding of this nature certain unsworn evidence may be treated as 
evidentiary. Pursuant to 7 CFR § 47.7: 


Where the facts and circumstances are deemed by the Di- 
rector to warrant such action, the Division shall serve 
upon each of the parties a copy of the report made by the 
Division in connection with its investigation of the infor- 
mal or formal complaint. Whenever the Secretary, or the 
Director, or the examiner deems it necessary, a supple- 
mental investigation shall be made by the Division and a 
copy of the report thereon shall be served upon the par- 
ties. If an answer is filed by respondent, a copy of any 
report or reports of investigation served upon the parties 
shall be filed with the hearing clerk and shall be consid- 
ered as part of the evidence in the proceeding: Provided, 
That either party shall be permitted to submit evidence in 
rebuttal in the same manner as is provided in the regula- 
tions in this part for the submission of other evidence in 
the proceeding. (emphasis added). 


The above-quoted provision makes it clear that properly served 
reports of investigation are evidentiary in nature. In proceedings of 
this kind, where there is no opportunity for cross-examination of 
witnesses, it is often necessary that the presiding officer have avail- 
able more evidence than the parties usually provide so as to assure 
that his decision is proper. The investigative report, including the 
attachments thereto, frequently provides the information necessary 
to reach a fair resolution of the dispute. Such is the case in this 
proceeding in which the evidence furnished by the parties was in- 
conclusive and incomplete. The investigative report contained 
statements by Arthur M. Zurhorst of Corry Brokerage, and other 
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information, which was essential to a full understanding of the 
nature of the dispute. 

Respondent acknowledged in its conclusion that the decision of 
this tribunal is sustainable when it said in its Petition for Recon- 
sideration that: 


Two theories can explain this sequence of events: the first 
being the conclusion of the Tribunal, which is based on in- 
admissible evidence; the second being the Respondent’s, 
which is based on admissible evidence. 


Since the evidence relied on was admissible, we find no reason to 
change our decision because there was insufficient evidence. 

Respondent’s claim that it cannot be held liable because Corry 
Brokerage was not its agent lacks merit. As shown by its broker’s 
memorandums, the facts show clearly that Corry Brokerage acted 
on its understanding that it had been given authority by respond- 
ent to negotiate purchases on its behalf. The function of a broker is 
to negotiate a purchase and sale for both parties. To this extent it 
is usually not considered to be the agent for only one party. In this 
case, if we were to find it to be the agent for one party as opposed 
to the other, the evidence of record would lead us to conclude it 
acted as respondent’s agent since respondent had previously en- 
tered an arrangement with City Wide Distributors of Arkansas, 
Inc. under which Corry Brokerage had been given authority to 
make purchases on its behalf, which authority was not shown to 
have been rescinded prior to the date of the transactions. See Ja- 
cobsen Produce, Inc. v. R. L. Burnett Brokerage Company, a/t/a 
Best Potato Products Company, 37 Agric. Dec. 1748 (1978). The prior 
activities of respondent obviously placed apparent authority in 
Corry Brokerage to act on its behalf. As stated in George Arakelian 
Farms, Inc. v. Leonard O’Day Company, 31 Agric. Dec. 1395, 1401 
(1972), “By placing Kirchberg in a position of having apparent au- 
thority to act for him, O’Day thus became liable to complainant 
notwithstanding his lack of actual authority. In situations such as 
this where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or for a 
particular purpose, he will be estopped to deny such agency.” 

In view of the above, the only other point raised by respondent 
that needs to be addressed is whether respondent was subject to li- 
cense. Respondent denies that it purchased $230,000.00 worth of 
produce in 1983. Thus, it claims it was not subject to license as a 
retailer during that year. However, it ignores the other jurisdic- 
tional basis for licensing, i.e. that the business of buying or selling 
at least 2,000 pounds of produce in any day would subject it to li- 
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cense as a dealer. See 7 U.S.C. § 499a(6) and 7 CFR § 46.2(x). Re- 
spondent does not claim that it was solely a retailer. 

All other issues raised by respondent were adequately addressed 
in the original Decision and Order. 

In view of the above we find that the February 25, 1985 Decision 
and Order is supported by the evidence and the applicable law. Ac- 
cordingly, the petition for reconsideration is dismissed. The Order 
of February 25, 1985 is reinstated, except that the reparation 
awarded shall be paid within 30 days from the date of this Order. 


BORELLI PropucE Distriputors v. City Wipe Distrisutors, INc., 
PACA Docket No. 2-6488. Decided June 26, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 


A Decision and Order was issued in this proceeding on February 
25, 1985, awarding reparation to complainant in the amount of 
$638.50, plus interest. On March 18, 1985, respondent filed a peti- 
tion for reconsideration, as a result of which the Order was stayed 
pending reconsideration. 

The major thrust of respondent’s petition for reconsideration was 
that the decision was based on inadmissible evidence. Respondent 
predicated its argument in this regard on its belief that unsworn 
evidence cannot be considered as evidentiary. However, in a pro- 
ceeding of this nature certain unsworn evidence may be treated as 
evidentiary. Pursuant to 7 CFR § 47.7: 


Where the facts and circumstances are deemed by the Di- 
rector to warrant such action, the Division shall serve 
upon each of the parties a copy of the report made by the 
Division in connection with its investigation of the infor- 
mal or formal complaint. Whenever the Secretary, or the 
Director, or the examiner deems it necessary, a supple- 
mental investigation shall be made by the Division and a 
copy of the report thereon shall be served upon the par- 
ties. If an answer is filed by respondent, a copy of any 
report or reports of investigation served upon the parties 
shall be filed with the hearing clerk and shall be consid- 
ered as part of the evidence in the proceeding: Provided, 
That either party shall be permitted to submit evidence in 
rebuttal in the same manner as is provided in the regula- 
tions in this part for the submission of other evidence in 
the proceeding. (emphasis added). 
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The above-quoted provision makes it clear that properly served 
reports of investigation are evidentiary in nature. In proceedings of 
this kind, where there is no opportunity for cross-examination of 
witnesses, it is often necessary that the presiding officer have avail- 
able more evidence than the parties usually provide so as to assure 
that his decision is proper. The investigative report, including the 
attachments thereto, frequently provides the information necessary 
to reach a fair resolution of the dispute. Such is the case in this 
proceeding in which the evidence furnished by the parties was in- 
conclusive and incomplete. The investigative report contained 
statements by Arthur M. Zurhorst of Corry Brokerage, and other 
information, which was essential to a full understanding of the 
nature of the dispute. 

Respondent acknowledged in its conclusion that the decision of 
this tribunal is sustainable when it said in its Petition for Recon- 
sideration that: 


Two theories can explain this sequence of events: the first 
being the conclusion of the Tribunal, which is based on in- 
admissible evidence; the second being the Respondent’s, 
which is based on admissible evidence. 


Since the evidence relied on was admissible, we find no reason to 
change our decision because there was insufficient evidence. 
Respondent’s claim that it cannot be held liable because Corry 
Brokerage was not its agent lacks merit. As shown by its broker’s 
memorandums, the facts show clearly that Corry Brokerage acted 
on its understanding that it had been given authority by respond- 
ent to negotiate purchases on its behalf. The function of a broker is 
to negotiate a purchase and sale for both parties. To this extent it 
is usually not considered to be the agent for only one party. In this 
case, if we were to find it to be the agent for one party as opposed 
to the other, the evidence of record would lead us to conclude it 
acted as respondent’s agent since respondent had previously en- 
tered an arrangement with City Wide Distributors of Arkansas, 
Inc. under which Corry Brokerage had been given authority to 
make purchases on its behalf, which authority was not shown to 
have been rescinded prior to the date of the transactions. See Ja- 
cobsen Produce, Inc. v. R. L. Burnett Brokerage Company, a/t/a 
Best Potato Products Company, 37 Agric. Dec. 1743 (1978). The prior 
activities of respondent obviously placed apparent authority in 
Corry Brokerage to act on its behalf. As stated in George Arakelian 
Farms, Inc. v. Leonard O’Day Company, 31 Agric. Dec. 1395, 1401 
(1972), “By placing Kirchberg in a position of having apparent au- 
thority to act for him, O’Day thus became liable to complainant 
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notwithstanding his lack of actual authority. In situations such as 
this where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or for a 
particular purpose, he will be estopped to deny such agency.” 

In view of the above, the only other point raised by respondent 
that needs to be addressed is whether respondent was subject to li- 
cense. Respondent denies that it purchased $230,000.00 worth of 
produce in 1983. Thus, it claims it was not subject to license as a 
retailer during that year. However, it ignores the other jurisdic- 
tional basis for licensing, i.e. that the business of buying or selling 
at least 2,000 pounds of produce in any day would subject it to li- 
cense as a dealer. See 7 U.S.C. § 499a(6) and 7 CFR § 46.2(x). Re- 
spondent does not claim that it was solely a retailer. 

All other issues raised by respondent were adequately addressed 
in the original Decision and Order. 

In view of the above we find that the February 25, 1985 Decision 
and Order is supported by the evidence and the applicable law. Ac- 
cordingly, the petition for reconsideration is dismissed. The Order 
of February 25, 1985 is reinstated, except that the reparation 
awarded shall be paid within 30 days from the date of this Order. 


YAKIMA Fruit & CoLp STORAGE Co. v. Crty WipE DISTRIBUTORS, 
Inc., PACA Docket No. 2-6412. Decided June 27, 1985. 


Decision by Donald A. Campbell, Judicial Officer 


ORDER ON RECONSIDERATION 


A Decision and Order was issued in this proceeding on January 
31, 1985, awarding reparation to complainant in the amount of 
$1,150.00, plus interest. On February 19, 1985, respondent filed a 
petition for reconsideration, as a result of which the Order was 
stayed pending reconsideration. 

The major thrust of respondent’s petition for reconsideration was 
that the decision was based on inadmissible evidence. Respondent 
predicated its argument in this regard on its belief that unsworn 
evidence cannot be considered as evidentiary. However, in a pro- 
ceeding of this nature certain unsworn evidence may be treated as 
evidentiary. Pursuant to 7 CFR § 47.7: 


Where the facts and circumstances are deemed by the Di- 
rector to warrant such action, the Division shall serve 
upon each of the parties a copy of the report made by the 
Division in connection with its investigation of the infor- 
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mal or formal complaint. Whenever the Secretary, or the 
Director, or the examiner deems it necessary, a supple- 
mental investigation shall be made by the Division and a 
copy of the report thereon shall be served upon the par- 
ties. If an answer is filed by respondent, a copy of any 
report or reports of investigation served upon the parties 
shall be filed with the hearing clerk and shall be consid- 
ered as part of the evidence in the proceeding: Provided, 
That either party shall be permitted to submit evidence in 
rebuttal in the same manner as is provided in the regula- 
tions in this part for the submission of other evidence in 
the proceeding. (emphasis added). 


The above-quoted provision makes it clear that properly served 
reports of investigation are evidentiary in nature. In proceedings of 
this kind, where there is no opportunity for cross-examination of 
witnesses, it is often necessary that the presiding officer have avail- 
able more evidence than the parties usually provide so as to assure 
that his decision is proper. The investigative report, including the 
attachments thereto, frequently provides the information necessary 
to reach a fair resolution of the dispute. Such is the case in this 
proceeding in which the evidence furnished by the parties was in- 


conclusive and incomplete. The investigative report contained 
statements by Arthur M. Zurhorst of Corry Brokerage, and other 
information, which was essential to a full understanding of the 
nature of the dispute. 

Respondent acknowledged in its conclusion that the decision of 
this tribunal is sustainable when it said in its Petition for Recon- 
sideration that: 


Two theories can explain this sequence of events: the first 
being the conclusion of the Tribunal, which is based on in- 
admissible evidence; the second being the Respondent’s, 
which is based on admissible evidence. 


Since the evidence relied on was admissible, we find no reason to 
change our decision because there was insufficient evidence. 
Respondent’s claim that it cannot be held liable because Corry 
Brokerage was not its agent lacks merit. As shown by its broker’s 
memorandums, the facts show clearly that Corry Brokerage acted 
on its understanding that it had been given authority by respond- 
ent to negotiate purchases on its behalf. The function of a broker is 
to negotiate a purchase and sale for both parties. To this extent it 
is usually not considered to be the agent for only one party. In this 
case, if we were to find it to be the agent for one party as opposed 
to the other, the evidence of record would lead us to conclude it 





MISCELLANEOUS 
Volume 44, Number 3 


acted as respondent’s agent since respondent had previously en- 
tered an arrangement with City Wide Distributors of Arkansas, 
Inc. under which Corry Brokerage had been given authority to 
make purchases on its behalf, which authority was not shown to 
have been rescinded prior to the date of the transactions. See Ja- 
cobsen Produce, Inc. v. R. L. Burnett Brokerage Company, a/t/a 
Best Potato Products Company, 37 Agric. Dec. 1743 (1978). The prior 
activities of respondent obviously placed apparent authority in 
Corry Brokerage to act on its behalf. As stated in George Arakelian 
Farms, Inc. v. Leonard O’Day Company, 31 Agric. Dec. 1895, 1401 
(1972), “By placing Kirchberg in a position of having apparent au- 
thority to act for him, O’Day thus became liable to complainant 
notwithstanding his lack of actual authority. In situations such as 
this where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or for a 
particular purpose, he will be estopped to deny such agency.” 

In view of the above, the only other point raised by respondent 
that needs to be addressed is whether respondent was subject to li- 
cense. Respondent denies that it purchased $230,000.00 worth of 
produce in 1983. Thus, it claims it was not subject to license as a 
retailer during that year. However, it ignores the other jurisdic- 
tional basis for licensing, i.e. that the business of buying or selling 
at least 2,000 pounds of produce in any day would subject it to li- 
cense as a dealer. See 7 U.S.C. § 499a(6) and 7 CFR § 46.2(x). Re- 
spondent does not claim that it was solely a retailer. 

All other issues raised by respondent were adequately addressed 
in the original Decision and Order. 

In view of the above we find that the January 31, 1985 Decision 
and Order is supported by the evidence and the applicable law. Ac- 
cordingly, the petition for reconsideration is dismissed. The Order 
of January 31, 1985 is reinstated, except that the reparation award- 
ed shall be paid within 30 days from the date of this Order. 


TOGNAZZINI SuppLy, INc. v. Crry Wipe Distrisutors, INc., PACA 
Docket No. 2-6419. Decided June 27, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


A Decision and Order was issued in this proceeding on January 
22, 1985, awarding reparation to complainant in the amount of 
$2,106.80, plus interest. On February 15, 1985, respondent filed a 
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petition for reconsideration, as a result of which the Order was 
stayed pending reconsideration. 

The major thrust of respondent’s petition for reconsideration was 
that the decision was based on inadmissible evidence. Respondent 
predicated its argument in this regard on its belief that unsworn 
evidence cannot be considered as evidentiary. However, in a pro- 
ceeding of this nature certain unsworn evidence may be treated as 
evidentiary. Pursuant to 7 CFR § 47.7: 


Where the facts and circumstances are deemed by the Di- 
rector to warrant such action, the Division shall serve 
upon each of the parties a copy of the report made by the 
Division in connection with its investigation of the infor- 
mal or formal complaint. Whenever the Secretary, or the 
Director, or the examiner deems it necessary, a supple- 
mental investigation shall be made by the Division and a 
copy of the report thereon shall be served upon the par- 
ties. If an answer is filed by respondent, a copy of any 
report or reports of investigation served upon the parties 
shall be filed with the hearing clerk and shall be consid- 
ered as part of the evidence in the proceeding: Provided, 
That either party shall be permitted to submit evidence in 
rebuttal in the same manner as is provided in the regula- 
tions in this part for the submission of other evidence in 
the proceeding. (emphasis added). 


The above-quoted provision makes it clear that properly served 
reports of investigation are evidentiary in nature. In proceedings of 
this kind, where there is no opportunity for cross-examination of 
witnesses, it is often necessary that the presiding officer have avail- 
able more evidence than the parties usually provide so as to assure 
that his decision is proper. The investigative report, including the 
attachments thereto, frequently provides the information necessary 
to reach a fair resolution of the dispute. Such is the case in this 
proceeding in which the evidence furnished by the parties was in- 
conclusive and incomplete. The investigative report contained 
statements by Arthur M. Zurhorst of Corry Brokerage, and other 
information, which was essential to a full understanding of the 
nature of the dispute. 

Respondent acknowledged in its conclusion that the decision of 
this tribunal is sustainable when it said in its Petition for Recon- 
sideration that: 


Two theories can explain this sequence of events: the first 
being the conclusion of the Tribunal, which is based on in- 
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admissible evidence; the second being the Respondent’s, 
which is based on admissible evidence. 


Since the evidence relied on was admissible, we find no reason to 
change our decision because there was insufficient evidence. 

Respondent’s claim that it cannot be held liable because Corry 
Brokerage was not its agent lacks merit. As shown by its broker’s 
memorandums, the facts show clearly that Corry Brokerage acted 
on its understanding that it had been given authority by respond- 
ent to negotiate purchases on its behalf. The function of a broker is 
to negotiate a purchase and sale for both parties. To this extent it 
is usually not considered to be the agent for only one party. In this 
case, if we were to find it to be the agent for one party as opposed 
to the other, the evidence of record would lead us to conclude it 
acted as respondent’s agent since respondent had previously en- 
tered an arrangement with City Wide Distributors of Arkansas, 
Inc. under which Corry Brokerage had been given authority to 
make purchases on its behalf, which authority was not shown to 
have been rescinded prior to the date of the transactions. See Ja- 
cobsen Produce, Inc. v. R. L. Burnett Brokerage Company, a/t/a 
Best Potato Products Company, 37 Agric. Dec. 1743 (1978). The prior 
activities of respondent obviously placed apparent authority in 
Corry Brokerage to act on its behalf. As stated in George Arakelian 
Farms, Inc. v. Leonard O’Day Company, 31 Agric. Dec. 1395, 1401 
(1972), “By placing Kirchberg in a position of having apparent au- 
thority to act for him, O’Day thus became liable to complainant 
notwithstanding his lack of actual authority. In situations such as 
this where a principal by any act or conduct, knowingly causes or 
permits another to appear as his agent, either generally or for a 
particular purpose, he will be estopped to deny such agency.” 

In view of the above, the only other point raised by respondent 
that needs to be addressed is whether respondent was subject to li- 
cense. Respondent denies that it purchased $230,000.00 worth of 
produce in 1983. Thus, it claims it was not subject to license as a 
retailer during that year. However, it ignores the other jurisdic- 
tional basis for licensing, i.e. that the business of buying or selling 
at least 2,000 pounds of produce in any day would subject it to li- 
cense as a dealer. See 7 U.S.C. § 499a(6) and 7 CFR § 46.2(x). Re- 
spondent does not claim that it was solely a retailer. 

All other issues raised by respondent were adequately addressed 
in the original Decision and Order. 

In view of the above we find that the January 22, 1985 Decision 
and Order is supported by the evidence and the applicable law. Ac- 
cordingly, the petition for reconsideration is dismissed. The Order 
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of January 22, 1985 is reinstated, except that the reparation award- 
ed shall be paid within 30 days from the date of this Order. 


App_e SALES, INc. v. Crry Wine Distrisutors, Inc., PACA Docket 
No. 2-6423. Decided June 27, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


A Decision and Order was issued in this proceeding on January 
31, 1985, awarding reparation to complainant in the amount of 
$3,475.00, plus interest. On February 19, 1985, respondent filed a 
petition for reconsideration, as a result of which the Order was 
stayed pending reconsideration. 

The major thrust of respondent’s petition for reconsideration was 
that the decision was based on inadmissible evidence. Respondent 
predicated its argument in this regard on its belief that unsworn 
evidence cannot be considered as evidentiary. However, in a pro- 
ceeding of this nature certain unsworn evidence may be treated as 
evidentiary. Pursuant to 7 CFR § 47.7: 


Where the facts and circumstances are deemed by the Di- 
rector to warrant such action, the Division shall serve 
upon each of the parties a copy of the report made by the 
Division in connection with its investigation of the infor- 
mal or formal complaint. Whenever the Secretary, or the 
Director, or the examiner deems it necessary, a supple- 
mental investigation shall be made by the Division and a 
copy of the report thereon shall be served upon the par- 
ties. If an answer is filed by respondent, a copy of any 
report or reports of investigation served upon the parties 
shall be filed with the hearing clerk and shall be consid- 
ered as part of the evidence in the proceeding: Provided, 
That either party shall be permitted to submit evidence in 
rebuttal in the same manner as is provided in the regula- 
tions in this part for the submission of other evidence in 
the proceeding. (emphasis added). 


The above-quoted provision makes it clear that properly served 
reports of investigation are evidentiary in nature. In proceedings of 
this kind, where there is no opportunity for cross-examination of 
witnesses, it is often necessary that the presiding officer have avail- 
able more evidence than the parties usually provide so as to assure 
that his decision is proper. The investigative report, including the 
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attachments thereto, frequently provides the information necessary 
to reach a fair resolution of the dispute. Such is the case in this 
proceeding in which the evidence furnished by the parties was in- 
conclusive and incomplete. The investigative report contained 
statements by Arthur M. Zurhorst of Corry Brokerage, and other 
information, which was essential to a full understanding of the 
nature of the dispute. 

Respondent acknowledged in its conclusion that the decision of 
this tribunal is sustainable when it said in its Petition for Recon- 
sideration that: 


Two theories can explain this sequence of events: the first 
being the conclusion of the Tribunal, which is based on in- 
admissible evidence; the second being the Respondent’s, 
which is based on admissible evidence. 


Since the evidence relied on was admissible, we find no reason to 
change our decision because there was insufficient evidence. 

Respondent’s claim that it cannot be held liable because Corry 
Brokerage was not its agent lacks merit. As shown by its broker’s 
memorandums, the facts show clearly that Corry Brokerage acted 
on its understanding that it had been given authority by respond- 
ent to negotiate purchases on its behalf. The function of a broker is 
to negotiate a purchase and sale for both parties. To this extent it 
is usually not considered to be the agent for only one party. In this 
case, if we were to find it to be the agent for one party as opposed 
to the other, the evidence of record would lead us to conclude it 
acted as respondent’s agent since respondent had previously en- 
tered an arrangement with City Wide Distributors of Arkansas, 
Inc. under which Corry Brokerage had been given authority to 
make purchases on its behalf, which authority was not shown to 
have been rescinded prior to the date of the transactions. See Ja- 
cobsen Produce, Inc. v. R. L. Burnett Brokerage Company, a/t/a 
Best Potato Products Company, 37 Agric. Dec. 1743 (1978). The prior 
activities of respondent obviously placed apparent authority in 
Corry Brokerage to act on its behalf. As stated in George Arakelian 
Farms, Inc. v. Leonard O’Day Company, 31 Agric. Dec. 1395, 1401 
(1972), “By placing Kirchberg in a position of having apparent au- 
thority to act for him, O’Day thus became liable to complainant 
notwithstanding his lack of actual authority. In situations such as 
this where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or for a 
particular purpose, he will be estopped to deny such agency.” 

In view of the above, the only other point raised by respondent 
that needs to be addressed is whether respondent was subject to li- 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44, Number 3 


cense. Respondent denies that it purchased $230,000.00 worth of 
produce in 1983. Thus, it claims it was not subject to license as a 
retailer during that year. However, it ignores the other jurisdic- 
tional basis for licensing, i.e. that the business of buying or selling 
at least 2,000 pounds of produce in any day would subject it to li- 
cense as a dealer. See 7 U.S.C. § 499a(6) and 7 CFR § 46.2(x). Re- 
spondent does not claim that it was solely a retailer. 

All other issues raised by respondent were adequately addressed 
in the original Decision and Order. 

In view of the above we find that the January 31, 1985 Decision 
and Order is supported by the evidence and the applicable law. Ac- 
cordingly, the petition for reconsideration is dismissed. The Order 
of January 31, 1985 is reinstated, except that the reparation award- 
ed shall be paid within 30 days from the date of this Order. 


ABaTTI Propuce, Inc. v. C. H. Roprnson Company, PACA Docket 
No. 2-6457. Decided June 27, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), an 
order was issued on October 5, 1984, awarding reparation to com- 
plainant against respondent. On October 22, 1984, respondent filed 
a petition for rehearing and reconsideration. On November 19, 
1984, the order of October 5, 1984, was stayed and the complainant 
was given opportunity to file an answer to the petition for reconsid- 
eration. Such answer was filed on December 10, 1984. 

In our order of October 5, 1984, we awarded reparation against 
respondent in the amount of $4,111.60 in connection with the sale 
to respondent of three partial truckloads of lettuce in December of 
1982. As pointed out in that order, respondent’s only defense to 
complainant’s action related to entirely separate transactions in- 
volving eight truckloads of lettuce sold by complainant to Cousins 
Produce, of Houston, Texas, through respondent acting as broker, 
in February and March of 1982. Respondent’s contentions as to 
these transactions were described in our order of October 5, 1984, 
as follows: 


Respondent states that it advanced $5,555.45 to complain- 
ant in March of 1982, while respondent undertook to col- 
lect such amount from Cousins. Cousins subsequently went 
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out of business, and respondent was unable to collect any 
of the amount due and owing from Cousins. Meanwhile, 
complainant brought a PACA action against Cousins for 
the amounts due on the eight truckloads of lettuce and 
subsequently settled such action on the basis of a 30% pay- 
ment by Cousins to complainant on November 17, 1982. On 
November 27, 1982, respondent alleges that it made 
demand on complainant for the $5,555.45 which it ad- 
vanced complainant pending collection from Cousins. On 
January 11, 1983, respondent notified complainant that it 
would deduct $5,555.45 from amounts due complainant 
from respondent on other transactions, since complainant 
had failed to respond to respondent’s November 27, 1982, 
demand. 


As we pointed in our prior order, respondent’s first request to com- 
plainant for reimbursement on the eight truckloads was made on 
June 2, 1982. Respondent’s first complaint to the Department con- 
cerning complainant’s failure to make reimibursement for the 
$5,555.45 was on May 2, 1983, or more than nine months after the 
causes of action relative to such eight truckloads accrued. On this 
basis we found that the Department lacks jurisdiction to hear re- 


spondent’s set-off and counterclaim. 

In its petition for rehearing and reconsideration respondent ad- 
vances a new theory under which it claims that this Department 
has jurisdiction over the matters raised in the set-off and counter- 
claim. Respondent now states that “Since the primary defense of 
Robinson to the complaint by Abatti is payment, the jurisdictional 
question need not be reached.” Respondent further states that “in 
the present case, Respondent Robinson paid Complainant by direct- 
ing the Complainant to allocate monies it owed Robinson to the 
specific files complained of in this action.” However, a review of 
the pleadings of this case shows that respondent’s answer does not, 
strictly speaking contain an allegation that respondent paid com- 
plainant for the three partial truckloads of lettuce shipped in De- 
cember of 1982. Rather there was an allegation that respondent ad- 
vanced complainant $5,555.45 in connection with eight loads of let- 
tuce sold by complainant to Cousins Produce in March and April of 
1982, “under an agreement whereby Complainant would reimburse 
respondent for any amounts not collected.’’ Respondent further al- 
leged in the attached set-off and counterclaim that demand was 
made on complainant for reimbursement of the amounts advanced. 
The record reveals that such demand was made on June 2, 1982, 
and again on November 27, 1982. Respondent further states that as 
a result of such transactions, advance, and demand “there was 
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then due and owing respondent from complainant, the sum of 
$5,555.45, no part of which had been paid”, and as a consequence 
there was a violation of the Act. Complainant in its reply to the 
set-off and counterclaim denied all these allegations by respondent. 
Respondent further alleged in its set-off and counterclaim that it 
applied the $4,111.60, due on the three December transactions 
which were the subject of the complainant, to the $5,555.45 alleged- 
ly owed to respondent. 

The obvious problem with respondent’s new theory is that re- 
spondent is still seeking to have us adjudicate factual and legal 
matters relating to transactions as to which respondent itself al- 
leges that there were violations of the Act in June of 1982, which is 
more than nine months prior to the filing of any complaint by re- 
spondent relative to such alleged violations. It is impossible for us 
to make a determiniation that respondent effectuated payment in 
December of 1982, by “requesting that monies owed it” (and still in 
complainant’s hands) be applied by complainant to the December 
purchases, without adjudicating whether such monies were in fact 
owed to respondent by complainant, as a result of the alleged June 
2, 1982, violations of the Act. 

We have reconsidered our prior order, and find that respondent’s 
contentions relative thereto are without merit. Such order is sup- 
ported by the evidence and the law applicable thereto. Accordingly, 
respondent’s petition should be and hereby is dismissed. The Stay 
of November 19, 1984, is vacated, and the order of October 5, 1984, 
is hereby reinstated. The reparation awarded to complainant in 
that order shall be paid within thirty days from the date of this 
order. 


Joe Pues, Inc. v. Crry Wipe Distrisutors, Inc., PACA Docket 
No. 2-6485. Decided June 27, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


A Decision and Order was issued in this proceeding on January 
23, 1985, awarding reparation to complainant in the amount of 
$11,874.75, plus interest. On February 19, 1985, respondent filed a 
petition for reconsideration, as a result of which the Order was 
stayed pending reconsideration. 

The major thrust of respondent’s petition for reconsideration was 
that the decision was based on inadmissible evidence. Respondent 
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predicated its argument in this regard on its belief that unsworn 
evidence cannot be considered as evidentiary. However, in a pro- 
ceeding of this nature certain unsworn evidence may be treated as 
evidentiary. Pursuant to 7 CFR § 47.7: 


Where the facts and circumstances are deemed by the Di- 
rector to warrant such action, the Division shall serve 
upon each of the parties a copy of the report made by the 
Division in connection with its investigation of the infor- 
mal or formal complaint. Whenever the Secretary, or the 
Director, or the examiner deems it necessary, a supple- 
mental investigation shall be made by the Division and a 
copy of the report thereon shall be served upon the par- 
ties. If an answer is filed by respondent, a copy of any 
report or reports of investigation served upon the parties 
shall be filed with the hearing clerk and shall be consid- 
ered as part of the evidence in the proceeding: Provided, 
That either party shall be permitted to submit evidence in 
rebuttal in the same manner as is provided in the regula- 
tions in this part for the submission of other evidence in 
the proceeding. (emphasis added). 


The above-quoted provision makes it clear that properly served re- 
ports of investigation are evidentiary in nature. In proceedings of 
this kind, where there is no opportunity for cross-examination of 
witnesses, it is often necessary that the presiding officer have avail- 
able more evidence than the parties usually provide so as to assure 
that his decision is proper. The investigative report, including the 
attachments thereto, frequently provides the information necessary 
to reach a fair resolution of the dispute. Such is the case in this 
proceeding in which the evidence furnished by the parties was in- 
conclusive and incomplete. The investigative report contained 
statements by Arthur M. Zurhorst of Corry Brokerage, and other 
information, which was essential to a full understanding of the 
nature of the dispute. 

Respondent acknowledged in its conclusion that the decision of 
this tribunal is sustainable when it said in its Petition for Recon- 
sideration that: 


Two theories can explain this sequence of events: the first 
being the conclusion of the Tribunal, which is based on in- 
admissible evidence; the second being the Respondent’s, 
which is based on admissible evidence. 


Since the evidence relied on was admissible, we find no reason to 
change our decision because there was insufficient evidence. 
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Respondent’s claim that it cannot be held liable because Corry 
Brokerage was not its agent lacks merit. As shown by its broker’s 
memorandums, the facts show clearly that Corry Brokerage acted 
on its understanding that it had been given authority by respond- 
ent to negotiate purchases on its behalf. The function of a broker is 
to negotiate a purchase and sale for both parties. To this extent it 
is usually not considered to be the agent for only one party. In this 
case, if we were to find it to be the agent for one party as opposed 
to the other, the evidence of record would lead us to conclude it 
acted as respondent’s agent since respondent had previously en- 
' tered an arrangement with City Wide Distributors of Arkansas, 
Inc. under which Corry Brokerage had been given authority to 
make purchases on its behalf, which authority was not shown to 
have been rescinded prior to the date of the transactions. See Ja- 
cobsen Produce, Inc. v. R. L. Burnett Brokerage Company, a/t/a 
Best Potato Products Company, 37 Agric. Dec. 1748 (1978). The prior 
activities of respondent obviously placed apparent authority in 
Corry Brokerage to act on its behalf. As stated in George Arakelian 
Farms, Inc. v. Leonard O’Day Company, 31 Agric. Dec. 1395, 1401 
(1972), “By placing Kirchberg in a position of having apparent au- 
thority to act for him, O’Day thus became liable to complainant 
notwithstanding his lack of actual authority. In situations such as 
this where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or for a 
particular purpose, he will be estopped to deny such agency.” 

In view of the above, the only other point raised by respondent 
that needs to be addressed is whether respondent was subject to li- 
cense. Respondent denies that it purchased $230,000.00 worth of 
produce in 1983. Thus, it claims it was not subject to license as a 
retailer during that year. However, it ignores the other jurisdic- 
tional basis for licensing, i.e. that the business of buying or selling 
at least 2,000 pounds of produce in any day would subject it to li- 
cense as a dealer. See 7 U.S.C. § 499a(6) and 7 CFR § 46.2(x). Re- 
spondent does not claim that it was solely a retailer. 

All other issues raised by respondent were adequately addressed 
in the original Decision and Order. 

In view of the above we find that the January 23, 1985 Decision 
and Order is supported by the evidence and the applicable law. Ac- 
cordingly, the petition for reconsideration is dismissed. The Order 
of January 23, 1985 is reinstated, except that the reparation award- 
ed shall be paid within 30 days from the date of this Order. 
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REPARATION DEFAULT DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


Wo. S. Wricut Inc. v. JERRY G. Lowe d/b/a Lowe Fruit & 
Propuce. PACA Docket No. RD-85-46. Decided May 1, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$8,203.50, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


MiKaMI Bros. a/t/a MIKAMI BroTHERS PoTATOES v. SOUTHWEST 
Propuce Inc. PACA Docket No. RD-85-218. Decided May 1, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,640.00, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


West Coast Packers INc. v. ISLAND Drinks Inc. PACA Docket No. 
RD-85-219. Decided May 1, 1985. 


Respondent was ordered to pay complainant as _ reparation, 
$7,295.94, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


ANTHONY Popesta INc. v. FopPIANO PACKING ComPANy INC. a/t/a 
JMB Packinea Co. PACA Docket No. RD-85-220. Decided May i, 
1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$5,449.91, plus 13 percent interest per annum from November 1, 
1983, until paid. 


Batista J. Maponia d/b/a East Coast Brokers & PACKERS v. 
WALTER GAILEY & Sons Inc. PACA Docket No. RD-85-221. Decided 
May 1, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$11,247.70, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


STANDARD Fruit & VEGETABLE Co. INc. v. LinpsEy A. ROLLAND, JR. 
d/b/a Bup’s Propuce. PACA Docket No. RD-85-222. Decided May 
2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$4,920.75, plus 13 percent interest per annum from November 1, 
1984, until paid. 


Marvin A. ScHWARZ d/b/a MarvIN SCHWARZ PRODUCE v. O’Con- 
Nor Citrus PackinGc Inc. PACA Docket No. RD-85-223. Decided 
May 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$13,812.75, plus 13 percent interest per annum from January 1, 
1984, until paid. 


Wor.ey AND McCuLLouGu INc. v. FERNANDO’s INc. PACA Docket 
No. RD-85-224. Decided May 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,950.00, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


SOUTHWESTERN NortTH CAROLINA FARMERS COOPERATIVE INC. uv. 
Grapy Bennett. PACA Docket No. RD-95-225. Decided May 2, 
1985. 


Respondent was ordered to pay complainant as_ reparation, 
$1,000.00, plus 13 percent interest per annum from November 1, 
1984, until paid. 


Stevco Inc. v. NoRMAND L. GATINEAU d/b/a GATINEAU ENTER- 
prises. PACA Docket No. RD-85-226. Decided May 2, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$1,725.83, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


GoLpDEN EAGLE Propuce v. WiLLIAM H. Carson d/b/a TrI-STATE 
Sates Acency. PACA Docket No. RD-85-227. Decided May 2, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$3,518.75, plus 13 percent interest per annum from December 1, 
1983, until paid. 


Gar.ic Distrisutors Inc. v. Best Propuc™ Co. Inc. a/t/a New Arr- 
LINES Propuce Co. PACA Docket No. RD-85-228. Decided May 8, 
1985. 


Respondent was ordered to pay complainant, as reparation, 
$8,902.50, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


R-J DistrisuTinG Co. Inc. v. JALI Propuce Co. Inc. PACA Docket 
No. RD-85-229. Decided May 8, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$431.85, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


REYNOLDS PACKING CoMPANY a/t/a M & R Company v. FRANK 
MArcHEsoTTO ComPANY INc. PACA Docket No. RD-85-230. Decided 
May 8, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,685.70, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


JUNGLE Kinc Inc. a/t/a JUNGLE Kinc Distrisutors v. B & E 
Propuce Inc. PACA Docket No. RD-85-231. Decided May 8, 1985. 
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Respondent was ordered to pay complainant, as _ reparation, 
$2,800.00, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


Wo. S. Wricnt Inc. v. Farr CHESTER TOMATO PACKERS INc. PACA 
Docket No. RD-85-232. Decided May 8, 1985. 


Respondent was ordered to pay complainant as_ reparation, 
$6,912.00, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


Santo Tomas PrRopDuUCE ASSOCIATION v. ERNEST G. ANDERSON d/b/a 
Anpy’s Propuce Co. PACA Docket No. RD-85-233. Decided May 9, 
1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$987.50, plus 18 percent interest per annum from June 1, 1984, 
until paid. 


FAULKNER & BALLESTEROS PRODUCE Co. INC. v. CORGAN & SON INC. 
PACA Docket No. RD-85-234. Decided May 9, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$6,364.50, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Bruce CHurcH Inc. v. CorGAN & Son INc. PACA Docket No. RD- 
85-235. Decided May 9, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$21,218.28, plus 13 percent interest per annum from September 1, 
1984, until paid. 


PLAINFIELD Fruit & Propuce Co. INc. v. JOSEPH ABDALLA d/b/a 
Cris-Mar Propuce. PACA Docket No. RD-85-236. Decided May 9, 
1985. 
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Respondent was ordered to pay complainant, as_ reparation, 
$5,865.75, plus 13 percent interest per annum from September 1, 
1984, until paid. 


Oxray PropucE COMPANY v. THOMAS J. BOWMAN Inc. PACA 
Docket No. RD-85-237. Decided May 9, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,696.00, plus 13 percent interest per annum from October 1, 1984, 
until paid. 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU uv. JOSEPH J. 
ABDALLA d/b/a Cris-Mar Foop Distrisutors. PACA Docket No. 
RD-85-238. Decided May 10, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,613.50, plus 13 percent interest per annum from September 1, 
1984, until paid. 


QUAKER City PrRopUCE CoMPANY v. JOSEPH J. ABDALLA d/b/a CRIs- 
Mar Foop Distrisutors. PACA Docket No. RD-85-239. Decided 
May 10, 1985. 


Respondent was ordered to pay complainant as_ reparation, 
$6,974.95, plus 13 percent interest per annum from September 1, 
1984, until paid. 


Gop Bett Inc. v. Caron Fruit Co. Inc. PACA Docket No. RD-85- 
240. Decided May 10, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$1,455.00, plus 13 percent interest per annum from September 1, 
1984, until paid. 


Anprus & RoBERTS PropucE Co. v. JoE N. Russo and STANLEY 
Russo d/b/a STANLEY & JoE Russo. PACA Docket No. RD-85-241. 
Decided May 10, 1985. 
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Respondent was ordered to pay complainant as_ reparation, 
$4,200.00, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Four Star Propucts v. RONNIE ADAMS d/b/a C & R Propuce Co. 
PACA Docket No. RD-85-242. Decided May 10, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$2,403.00, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


CALIFORNIA SWEET Potato GROWERS v. BENCHMARK BROKERAGE 
Inc. PACA Docket No. RD-85-243. Decided May 13, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$48,862.00, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


State Wipe SA.gEs Co. INc. v. BENCHMARK BROKERAGE, INc. PACA 
Docket No. RD-85-244. Decided May 13, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$17,598.20, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


Rosuinc & Catuery INc. v. BENCHMARK BROKERAGE INc. PACA 
Docket No. RD-85-245. Decided May 13, 1985. 


Respondent was ordered to pay complainant as_ reparation, 
$150,115.10, plus 13 percent interest per annum from October 1, 
1984, until paid. 


UmtTartLta Potato INc. v. BENCHMARK BROKERAGE INc. PACA 
Docket No. RD-85-246. Decided May 13, 1985. 
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Respondent was ordered to pay complainant as_ reparation, 
$8,791.88, plus 13 percent interest per annum from October 1, 1984, 
until paid. 


SuNFRESH, INc. v. LAKE City WHOLESALE Foop & PropucE and/or 
LakE City Propuce. PACA Docket No. RD-85-247. Decided May 
138, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$9,900.00, plus 13 percent interest per annum from September 1, 
1984, until paid. 


R. C. McEntT«IRE, JR. d/b/a R. C. McEntire & Co. v. FRANcis E. 
Wetts. PACA Docket No. RD-85-185. Decided May 14, 1985. 


Respondent was ordered to pay complainant as_ reparation, 
$1,200.00, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


AJM Farms Inc. v. Jon Moore d/b/a Diamonp TrapinGc Co. PACA 
Docket No. RD-85-248. Decided May 24, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$24,664.50, plus 13 percent interest per annum from December 1, 
1984, until paid. 


RautpH DeMarco d/b/a Marco Tomato Co. v. CARON Fruit Co. 
PACA Docket No. RD-85-249. Decided May 28, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$7,758.00, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


CuuNKS Propuce Inc. v. Texas Propuce. PACA Docket No. RD- 
85-250. Decided May 28, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$21,906.75, plus 13 percent interest per annum from October 1, 
1984, until paid. 


Paciric Farm CoMPANY v. RICHARD V. Freitas d/b/a TExas 
Propuce. PACA Docket No. RD-85-251. Decided May 28, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$14,809.14, plus 13 percent interest per annum from September 1, 
1984, until paid. 


Nick BozANICH, JR. v. MURRAY-LEONG ComMPANny Inc. PACA Docket 
No. RD-85-252. Decided May 28, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$7,815.00, plus 13 percent interest per annum from February 1, 
1984, until paid. 


O & E Growers INc. v. GREENPOINT PropucE Co. Inc. PACA 
Docket No. RD-85-253. Decided May 28, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$11,188.50, plus 13 percent interest per annum from December 1, 
1984, until paid. 


PBU ENTERPRISES a/t/a QUALITY DISTRIBUTING OF CALIFORNIA v. 
ANGEL W. DemeERouTIs d/b/a Proxora DistrRIBUTING Co. PACA 
Docket No. RD-85-254. Decided May 30, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$13,051.10, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


Santo Tomas Propuce ASSOCIATION v. Roy E. BARKER PRODUCE 
Inc. PACA Docket No. RD-85-255. Decided May 30, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$2,601.25, plus 13 percent interest per annum from September 1, 
1984, until paid. 


ZELLWIN FARMS COMPANY v. JOSEPH FELDMAN Inc. PACA Docket 
No. RD-85-256. Decided May 30, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$6,265.45, plus 13 percent interest per annum from December 1, 
1984, until paid. 


Amico PropuceE Co. INc. v. Maria E. BuGARIN d/b/a EsTRADAS 
Eccs & Propuce. PACA Docket No. RD-85-257. Decided May 30, 
1985. 


Respondent was ordered to pay complainant, as reparation, 
$5,489.00, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


Vec-A-Mix v. LETSINGER PropucE Inc. PACA Docket No. RD-85- 
258. Decided May 30, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,694.55, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


TRAUTMANN BroTHERS Co. v. DEEP VALLEY Farms Inc. PACA 
Docket No. RD-85-259. Decided June 5, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$4,537.50, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


Montecucco FarMs v. LANDMARK TRADING Company. PACA 
Docket No. RD-85-260. Decided June 5, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$6,608.00, plus 13 percent interest per annum from September 1, 
1984, until paid. 


PRODUCE SPECIALISTS OF ARIZONA INC. v. ROBERT J. STELLY, Sr. d/b/ 
a RosBert STELLY Propuce. PACA Docket No. RD-85-261. Decided 
June 5, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$405.00, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


CHAMBERLIN & Barc.iay, INC. v. TAYLOR-ByERS INc. PACA Docket 
No. RD-85-262. Decided June 5, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,017.50, plus 13 percent interest per annum from November 1, 
1984, until paid. 


J-B DistrisuTinc Co. v. Ernest G. ANDERSON d/b/a ANDy’s 
Propuce Co. PACA Docket No. RD-85-263. Decided June 5, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$4,764.48, plus 13 percent interest per annum from September 1, 
1984, until paid. 


T. APKARIAN & Sons v. Joe N. Russo and STaNn.tey Russo d/b/a 
STANLEY & JoE Russo. PACA Docket No. RD-85-264. Decided June 
7, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$50,564.50, plus 13 percent interest per annum from September 1, 
1984, until paid. 


GRANADA MARKETING INC. a/t/a RicHarp A. Guiass Co. v. WESTERN 
Propuce Company. PACA Docket No. RD-85-265. Decided June 7, 
1985. 
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Respondent was ordered to pay complainant, as _ reparation, 
$6,048.00, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


R & C McENnrTIRE, JR. d/b/a R. C. McENTIRE & Co. v. Mike Hopces 
d/b/a Mixe’s FruiTLaAnp. PACA Docket No. RD-85-266. Decided 
June 7, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$4,002.25, plus 13 percent interest per annum from January 1, 
1984, until paid. 


Paciric GAMBLE RosBINsOoN Co. a/t/a Paciric Fruit & Propuce Co. 
v. PropucE Propucts Inc. PACA Docket No. RD-85-267. Decided 
June 7, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,308.00, plus 13 percent per annum from June 1, 1984, until paid. 


GROWERS MARKETING SERVICE INC. v. WALDRON PropucE Co. PACA 
Docket No. RD-85-268. Decided June 7, 1985. 


Respondent was ordered to pay complainant as_ reparation, 
$7,781.50, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


GARREN-TEED Pro. Co. INc. v. BENCHMARK BROKERAGE. PACA 
Docket No. RD-85-269. Decided June 10, 1985. 


Respondent was ordered to pay complainant, as’ reparation, 
$9,097.35, plus 13 percent interest per annum from October 1, 1984, 
until paid. 


Rosert W. Casto d/b/a Prima Citrus & Fruit EXCHANGE v. JOE 
N. Russo and STANLEY Russo d/b/a STANLEY & Jor Russo. PACA 
Docket No. RD-85-270. Decided June 10, 1985. 
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Respondent was ordered to pay complainant, as_ reparation, 
$12,692.00, plus 13 percent interest per annum from September 1, 
1984, until paid. 


McraE Propuce Co. Inc. v. Pete Guinta d/b/a Top oF THE HILL 
Propuce. PACA Docket No. RD-85-271. Decided June 10, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$15,904.50, plus 13 percent interest per annum from September 1, 
1984, until paid. 


A & D CurisToPHER RANCH v. FRANK MARCHESOTTO CoMPANY INC. 
PACA Docket No. RD-85-272. Decided June 10, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$8,717.50, plus 13 percent interest per annum from October 1, 1984, 
until paid. 


SALINAS MARKETING COOPERATIVE v. Danny G. Scurry d/b/a Ra- 
LEIGH BROKERAGE & DistrisuTING Co. PACA Docket No. RD-85- 
273. Decided June 10, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$14,787.00, plus 13 percent interest per annum from December 1, 
1984, until paid. 


MERRILL Farms v. DANNY G. Scurry d/b/a RALEIGH BROKERAGE & 
DistRIBUTING Co. PACA Docket No. RD-85-274. Decided June 12, 
1984. 


Respondent was ordered to pay complainant, as _ reparation, 
$9,125.00, plus 13 percent interest per annum from November 1, 
1984, until paid. 


Santa CLARA Propuce Inc. v. Roy E. BARKER PropuceE Inc. PACA 
Docket No. RD-85-275. Decided June 12, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$1,147.20, plus 18 percent interest per annum from September 1, 
1984, until paid. 


J-B MARKETING INc. v. ERNEST G. ANDERSON d/b/a ANDy’s 
Propuce Co. PACA Docket No. RD-85-276. Decided June 12, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,497.61, plus 13percent interest per annum from January 1, 1985, 
until paid. 


Paciric GAMBLE RosBINsOoN Co. a/t/a Paciric Fruit AND PRODUCE 
Co. v. STANLEY & JoE Russo. PACA Docket No. RD-85-277. Decid- 
ed June 12, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$8,797.75, plus 13 percent interest per annum from September 1, 
1984, until paid. 


JAMES Matro & Son v. CorRGAN & Son Inc. PACA Docket No. RD- 
85-278. Decided June 12, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$4,640.50, plus 13 percent interest per annum from September 1, 
1984, until paid. 


Rurus CAREY CANTRELL v. Troy H. Crisp & Sons Inc. PACA 
Docket No. RD-85-279. Decided June 19, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$36,576.46, plus 13 percent interest per annum from September 1, 
1984, until paid. 


Paris Foops CORPORATION v. SPECIALITY Foops Corporation. PACA 
Docket No. RD-85-280. Decided June 19, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$10,792.27, plus 13 percent interest per annum from September 1, 
1984, until paid. 


NEBRASKA Potato SHippers INc. v. BEN CONTRERAS PRODUCE. 
PACA Docket No. RD-85-281. Decided June 19, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$5,287.50, plus 13 percent interest per annum from December 1, 
1983, until paid. 


J. Maneras Co. Inc. v. CARON Fruit Co. Inc. PACA Docket No. 
RD-85-282. Decided June 19, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$4,749.50, plus 13 percent interest per annum from October 1, 1984, 
until paid. 


PEMBERTON PRODUCE INC. v. DANNY G. Scurry d/b/a RALEIGH BrRo- 
KERAGE & DistTrRIBUTING Co. PACA Docket No. RD-85-283. Decided 
June 19, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$14,754.10, plus 13 percent interest per annum from September 1, 
1984, until paid. 


TomatToEs Inc. v. D. Fava Inc. PACA Docket No. RD-85-284. De- 
cided June 19, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$43,670.75, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


L. B. ENTERPRISES v. ROBERT STELLY Propuce. PACA Docket No. 
RD-85-285. Decided June 20, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$1,475.50, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


SicMa Propuce Co. Inc. v. Fiesta SALEs Inc. PACA Docket No. 
RD-85-286. Decided June 20, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,776.85, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


BIANCHI & Sons PACKING Co. v. McNeEtL’s Tomatogs. PACA Docket 
No. RD-85-287. Decided June 20, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$58,615.90, plus 13 percent interest per annum from October 1, 
1985, until paid. 


EVERKRISP VEGETABLES INC. v. CorGAN & Son Inc. PACA Docket 
No. RD-85-288. Decided June 20, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$8,135.90, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


Gino Pinto v. STANLEY & JoE Russo. PACA Docket No. RD-85- 
289. Decided June 20, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$17,653.40, plus 13 percent interest per annum from November 1, 
1984, until paid. 


TURNER CORPORATION a/t/a SUNNILAND PropucE v. DANNY HAw- 
kins. PACA Docket No. RD-85-290. Decided June 20, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$6,202.80, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


RoGEer HarLorF PAackinG Inc. v. Jack W. McNEt d/b/a McNEIL’s 
Tomatogs. PACA Docket No. RD-85-291. PACA Docket No. RD- 
85-283. Decided June 20, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$14,937.10, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


CHARLES T. BLAINE d/b/a ANDy’s Propuce Co. PACA Docket No. 
RD-85-292. Decided June 21, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$800.00, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


PEMBERTON PropuceE INc. v. ERNEST G. ANDERSON d/b/a ANDy’S 
Propuce Co. PACA Docket No. RD-85-293. Decided June 21, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,147.50, plus 13 percent interest per annum from November 1, 
1984, until paid. 


Farm Pak Propwcts Inc. v. ANDY’s PropucE Co. PACA Docket No. 
RD-85-294. Decided June 21, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$580.00, plus 18 percent interest per annum from October 1, 1984, 
until paid. 


H & H Propuce Sates Inc. v. Ernest G. ANDERSON d/b/a ANDy’s 
Propuce Co. PACA Docket No. RD-85-295. Decided June 21, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$2,079.00, plus 13 percent interest per annum from November 1, 
1984, until paid. 


Dew-Gro Inc. a/t/a CENTRAL West Propuce v. Best Propuce Co. 
Inc. a/t/a New AIRLINES Propuce Co. PACA Docket No. RD-85- 
296. Decided June 21, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,014.00, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


McRae Propuce Co. Inc. v. CorGAN & Son INc. PACA Docket No. 
RD-85-297. Decided June 24, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$6,727.50, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


NauMEs INc. v. FRANK MARCHESOTTO CoMPANY INc. PACA Docket 
No. RD-85-298. Decided June 24, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$1,609.30, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


WoERNER PRODUCE CoMPANY INC. v. GIiOvtNAzzI PropuceE Co. INc. 
PACA Docket No. RD-85-299. Decided June 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$57,041.00, plus 13 percent interest per annum from October 1, 
1984, until paid. 


NoGa.es Fruit & Tomato Dist. Inc. v. Carsy Dist. Co. Inc. PACA 
Docket No. RD-85-300. Decided June 24, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$4,682.60, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


CasILLAS Bros. Inc. v. J. P. DANIEL PRopucE INc. PACA Docket No. 
RD-85-301. Decided June 24, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$9,610.00, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


J-B MARKETING INc. v. Davin W. Licut and Ronnie L. Licnut d/b/ 
a Licut’s Potato Suprpty Co. PACA Docket No. RD-85-302. Decid- 
ed June 24, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$2,687.00, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


MISCELLANEOUS REPARATION DEFAULT DECISIONS 


Dew-Gro Inc. a/t/a CENTRAL West PropuceE v. Mincs Import, INc. 
PACA Docket No. Rd-85-152. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), the respondent 
failed to file a timely answer. However, prior to the issuance of a 
Default Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Accordingly, respondent’s default in the 
filing of an answer is set aside and the proposed answer submitted 
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by respondent is hereby ordered filed and served upon complainant 
along with this order. 


BorDeErR Fruit Co., Inc. v. Fruit DistRIBUTING Corp., PACA Docket 
No. RD-85-193. Decided May 6, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. However, prior to the issuance of a 
Default Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 


tors, 16 A.D. 790 (1957). Accordingly, respondent’s default in the 
filing of an answer is set aside and the proposed answer submitted 
by respondent is hereby ordered filed and served upon complain- 
ant, along with this order. 


M & C Pronuce Co., INc. v. CorGAN & Son INnc., PACA Docket No. 
RD-85-196. Decided May 6, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Default 
Order was issued on April 17, 1985, awarding reparation to the 
complainant in the amount of $3,180.00. By letter received April 
11, 1985, but not processed until after the Default Order was 
issued, respondent has filed a proposed answer to the complaint. 
Respondent has not submitted any explanation as to why it failed 
to file a timely answer, and will have 10 days from its receipt of 
this order to provide a “good reason” why a timely answer wasn’t 
filed, pursuant to 7 CFR § 47.25(e). 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44, Number 3 


This April 17, 1985, Default Order is stayed. Respondent’s failure 
to provide its “good reason” within the 10 day period specified in 
this order will result in a reinstatement of the Default Order. 


Kent W. Nortucross d/b/a Nortucross DISTRIBUTING v. GEORGE 
VILLALABOS d/b/a TEKSUN BRAND INTERNATIONAL, PACA 
Docket No. RD-85-189. Decided May 8, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), the respondent 
failed to file a timely answer. However, prior to the issuance of a 
Default Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25(e) of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 Agric. Dec. 790 (1957). Accordingly, respondent’s default in 
the filing of an answer is set aside and the proposed answer sub- 
mitted by respondent is hereby ordered filed. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s answer shall be served upon complainant. Complain- 
ant has ten days from date of service to file a reply to respondent’s 
counterciaim. 


FRESH WESTERN MARKETING, INC. v. CoRGAN & Son, INnc., PACA 
Docket No. RD-85-198. Decided May 8, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Default 
Order was issued on April 18, 1985, awarding reparation to the 
complainant in the amount of $1,216.20. By letter received April 
11, 1985, but not processed until after the Default Order was 
issued, respondent has submitted an answer. The answer cannot be 





MISCELLANEOUS 
Volume 44, Number 3 


accepted for filing until the default is reopened. Therefore, the De- 
fault Order is stayed and respondent will have 10 days from its re- 
ceipt of this order to submit a good reason why a timely answer 
was not filed. See 7 CFR § 47.25(e). Respondent’s failure to submit 
its reason within the 10 day period will result in the reinstatement 
of the Default Order. 


Drxon Tom-A-Tor ComPANIES, INC. v. R. H. Propuce, INc., and/or 
Far Horizon TRADING Company, INc., PACA Docket No. RD- 
85-216. Decided May 8, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Default 
Order was issued on April 25, 1985, awarding reparation to the 
complainant in the amount of $2,217.60. By telegram, respondent 
Far Horizon Trading Company, Inc., has moved that this matter be 


reopened after default. However, it has not provided good reason 
why it failed to file a timely answer, and this matter cannot be re- 
opened under these circumstances. 

Accordingly, the order of April 25, 1985 is hereby stayed. Re- 
spondent Far Horizon Trading Company, Inc., has ten days from 
receipt of this order to file a proper petition to reopen after default. 
See 7 CFR § 47.25(e). 


Mission Propuce Inc. v. CorGAN & Son, Inc., PACA Docket No. 
RD-85-195. Decided May 13, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on April 17, 1985, awarding reparation to the 
complainant in the amount of $2,982.50. By letter received April 
22, 1985, respondent has submitted what is apparently intended to 
be its answer. Before the answer can be accepted for filing, the de- 
fault must be reopened, which will occur only upon respondent’s 
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presentation of “good reason” why the answer was not filed in a 
timely fashion. 7 CFR 47.25(e). 

The Default Order is hereby stayed, and respondent will have 10 
days from its receipt of this order to present a good reason why a 
timely answer wasn’t filed. Respondent’s failure to provide this in- 
formation within the 10 day period will result in the immediate re- 
instatement of the Default Order. 


Four Star Tomato, Inc. v. ToMATOES, INc., PACA Docket No. RD- 
85-149. Decided May 24, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. However, prior to the issuance of a 
Default Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Accordingly, respondent’s default in the 
filing of an answer is set aside and the proposed answer submitted 
by respondent is hereby ordered filed. 


SmitH Potato, Inc. v. T&J Foops, PACA Docket No. RD-85-209. 
Decided May 24, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seqg.), a Default 
Order was issued on April 24, 1985, awarding reparation to the 
complainant in the amount of $3,560.00. By letter received April 
29, 1985, respondent has moved that this matter be reopened after 
default. 
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Accordingly, the order of April 24, 1985 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reopen after default. 


ANTHONY Popesta Inc. v. FoPPIANO PACKING CoMPANY INC. a/t/a 
JMB Packinc Co., PACA Docket No. RD-85-220. Decided May 
24, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on May 1, 1985, awarding reparation to the com- 
plainant in the amount of $5,449.91. By letter received May 6, 1985, 
the person residing at respondent’s address, Alvin Cortopassi, sub- 
mitted an answer on behalf of respondent. However, before the 
answer can be accepted for filing, the default must be reopened 
upon a showing that there was a “good reason” why the answer 
was not filed in a timely fashion. 7 CFR § 47.25(e). 

Accordingly, the May 1, 1985, Default Order is hereby stayed, 
and respondent is given 10 days from its receipt of this order to 
provide a “good reason” as referred to above. Respondent’s failure 
to do so will result in the immediate reinstatement of the Default 
Order. 


R-J DistrisuTinG Co. INc. v. JALI Propuce Co. Inc., PACA Docket 
No. RD-85-229. Decided May 24, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on May 8, 1985, awarding reparation to the com- 
plainant in the amount of $431.85. By letter received May 6, 1985, 
but not processed until after the Default Order was issued, re- 
spondent submitted a proposed answer. However, the proposed 
answer cannot be accepted for filing until the default is reopened, 
upon a showing by respondent that there was a “good reason” why 
a timely answer was not filed. 7 CFR § 47.25(e). 
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Accordingly, the May 8, 1985, order is stayed, and respondent 
will have 10 days from its receipt of this order to provide a “good 
reason” as explained above. The failure of respondent to do so will 
result in the immediate reinstatement of the Default Order. 


GrRoweERS MARKETING SERVICE, INC. v. WALDRON PRODUCE Co., 
PACA Docket No. RD-85-268. Decided June 17, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on June 7, 1985, awarding reparation to the com- 
plainant in the amount of $7,781.50. In a letter received May 30, 
1985, but not processed until after the Default Order was issued, 
respondent has stated that it is enclosing proof of its answer. Such 
enclosure consists of a copy of a letter by Gene Waldron dated Jan- 
uary 18, 1985. This January 18 letter will not be accepted as re- 
spondent’s answer, as respondent has not provided a “good reason” 


why it failed to file an answer within 20 days from the date of serv- 
ice of the complaint, March 19, 1985. See 7 CFR § 47.25(e). Respond- 
ent will have 10 days from its receipt of this order to provide such 
a reason, and its failure to do so within the specified time will 
result in the immediate reinstatement of the Default Order. 

The Default Order of June 7, 1985, is hereby stayed. 


Mission Propuce Inc. v. CorGAN & Son, Inc., PACA Docket No. 
RD-85-195. Decided June 18, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER VACATING STAY ORDER, REINSTATING DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on April 17, 1985, awarding reparation to the 
complainant in the amount of $2,982.50. By letter received April 
22, 1985, respondent filed a proposed answer. On May 13, 1985, a 
Stay Order was issued, staying the Default Order and giving re- 
spondent 10 days from its receipt of such order in which to submit 
a “good reason” to warrant reopening the case after default pursu- 
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ant to 7 CFR § 47.25(e). Respondent was advised that its failure to 
timely file such a reason would result in the immediate reinstate- 
ment of the Default Order. Respondent failed to submit anything 
within the specified period. 

Accordingly, the Stay Order of May 13, 1985 is hereby vacated 
and the April 17, 1985, Default Order is reinstated. The reparation 
awarded in the Default Order shall be paid within 30 days from the 
date of this order. 


M & C Propuce Co., Inc. v. CorGAN & Son, Inc., PACA Docket No. 
RD-85-196. Decided June 18, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER VACATING STAY ORDER AND REINSTATING DEFAULT ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. A Default Order was issued on April 
17, 1985, awarding reparation to complainant in the amount of 
$3,180.00. On May 6, 1985, the Default Order was stayed and re- 
spondent given 10 days from its receipt of such order to provide a 
good reason why its untimely proposed answer, filed on April 11, 
1985, should be accepted for filing. The May 6, 1985, order stated 
that respondent’s failure to submit a good reason within the 10 day 
period would result in the reinstatement of the Default Order. Re- 
spondent made no submissions during the specified period. 

Accordingly, the May 6, 1985, Stay Order is vacated and the 
April 17, 1985, Default Order is reinstated. The reparation awarded 
in the April 17, 1985, order shall be paid within 30 days from the 
date of this order. 


FRANCIS PropuceE Co., Inc. v. Tomato or Va, PACA Docket No. 
RD-85-211. Decided June 18, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on April 24, 1985, awarding reparation to the 
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complainant in the amount of $9,576.00. By letter received May 13, 
1985, respondent has moved that this matter be reopened. 

Accordingly, the order of April 24, 1985 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reopen after default. 


GARREN-TEED Pro. Co. INc. v. BENCHMARK BROKERAGE INc., PACA 
Docket No. RD-85-269. Decided June 21, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER CORRECTING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.), a De- 
fault Order was issued on June 10, 1985, ordering respondent to 
pay complainant $9,097.35, plus interest at the rate of 13 percent 
per annum from October 1, 1984. However, the amount complain- 
ant claimed was owed it by respondent was actually $91,097.35, and 
the latter amount is found to be the amount of damages to which 


complainant is entitled. Therefore, the June 10, 1985, Default 
Order is hereby corrected to require the payment of $91,097.35, 
plus interest to complainant by respondent as the amount owing. 

Respondent’s failure to pay complainant the amount ordered 
paid in the June 10, 1985, Default Order, as corrected in this 
Order, within 30 days from the Date of this Order, shall constitute 
a violation of Section 2 of the Act (7 U.S.C. 499b). 


Drxon Tom-A-Tor Companies, Inc. v. R. H. Propuce, INc., and/or 
Far Horizon TrapinGc Company Inc., PACA Docket No. RD- 
85-216. Decided June 28, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a T3et seq.). A timely com- 
plaint was filed in which complainant seeks reparation against re- 
spondents in the amount of $2,217.60 in connection with a transac- 
tion involving the shipment of tomatoes in interstate commerce. 

Copies of the formal complaint were served on respondents. By 
letter dated May 31, 1985, complainant notified the Department 
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that respondent R. H. Produce, Inc. tendered to complainant a 
check in full settlement of complainant’s claim. Complainant, in its 
letter of May 31, 1985, authorized dismissal of its complaint filed 
herein. 

Accordingly, the complaint is hereby dismissed. 


Batista J. Maponia d/b/a East Coast Brokers & PACKERS uv. 
WALTER GarLEy & Sons Inc., PACA Docket No. RD-85-221. 
Decided June 28, 1985. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF CONTINUANCE 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
of $11,248.40 against respondent in connection with transactions in 
interstate commerce involving shipments of tomatoes. A copy of 
the formal complaint was served upon respondent, and respondent 


has failed to file an answer thereto within the designated period. 

Complainant, Batista J. Madonia d/b/a East Coast Brokers & 
Packers, is an individual whose address is P.O. Box 2636, Plant 
City, Florida. Respondent, Walter Gailey & Sons Inc., is a corpora- 
tion whose address is 4400 Woodland Ave., Cleveland, Ohio. Re- 
spondent was licensed under the Act at the time of the transac- 
tions involved herein. 

A Default Order was issued against respondent on May 1, 1985. 
In a letter to the Department which was received prior to the De- 
fault Order, but not processed until after its issuance, respondent 
advised that it had filed in the United States Bankruptcy Court, 
Northern District of Ohio, on February 20, 1985 (case no. B-85-00- 
399), a voluntary petition for reorganization pursuant to Chapter 
11 of the Bankruptcy Act (11 U.S.C. §§ 1101-1174). The Department 
also was advised that a discharge in the bankruptcy proceeding 
would be a release of the claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or converted to straight bankruptcy, or that the 
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debts have been discharged through confirmation of a Plan of Ar- 
rangement. 
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In re: JUAN AQUILAR RAMIREZ, PQ Docket No. 157. Decided May 9, 
1985. 


Importing limes from Mexico—Civil Penalty—Consent. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of August 20, 1912, 
as amended (Act) (7 U.S.C. §§ 151-164a, 167) by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging that Juan Aquilar Ramirez, respondent, violated the 
Acts and regulations promulgated thereunder (7 CFR § 319.56-2(e)). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- . 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Juan Aquilar Ramirez, is an individual whose mailing address 
is 208 E. Crosby, Apt. 6, El Paso, Texas 79902. 
2. On or about August 1, 1984, the respondent imported 25 limes 
from Mexico to El Paso, Texas. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


The respondent is assessed a civil penalty of one hundred dollars 
($100.00) which shall be payable in ten equal installments to the 
“Treasurer of the United States” by certified check or money 
order, and which shall be forwarded to Joseph P. Pembroke, Office 
of the General Counsel, Room 2422 South Building, United States 
Department of Agriculture, Washington, D.C. 20250, within thirty 
(30) days from the effective date of this order. 


In re: Mrs. Rosert Linpsay, PQ Docket No. 68. Decided May 13, 
1985. 


Interstate movement of sugarcane from Hawaii; attempting to ship soil around the 
roots of three plants—Civil Penalty—Consent. 


Fronda Woods, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended (Act) (7 U.S.C. §§ 151-164a, 167), 
and the Federal Plant Pest Act, as amended (Act) (7 U.S.C. 
§§ 150aa-150jj), by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service alleging that Mrs. 
Robert Lindsay, respondent, violated the Acts and regulations pro- 
mulgated thereunder (7 CFR § 301.87 et seg. and 7 CFR § 318.60 et 
seq.). The parties have agreed that the proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 
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(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Mrs. Robert (Lisa) Lindsay, respondent, is an individual whose 
address is 1600 South Eads Street, Apartment 213 N., Arlington, 
Virginia 22202. 

2. On or about September 25, 1984, the respondent moved four 
pieces of sugarcane interstate from Hawaii. 

3. On or about September 25, 1984, the respondent offered for 
shipment to a common carrier, from Hawaii to California, soil 
around the roots of three plants. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


The respondent is assessed a civil penalty of one hundred dollars 
($100) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Fronda C. Woods, Office of the General Counsel, Room 
2422, South Building, United States Department of Agriculture, 
Washington, D. C. 20250-1400, within thirty (30) days from the ef- 
fective date of this order. 
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In re: GRAEBEL VAN Lings, INc., PACA Docket No. 61. Decided May 
21, 1985. 


Movement of furniture interstate from gypsy moth high risk area to gypsy moth 
non-regulated area—Consent—Civil Penalty. 


Kevin Thiemann, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, and the Federal Plant Pest Act (7 
U.S.C. §§ 151 et seg. and 150aa et seg.) (Acts) by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging that Graebel Van Lines, Inc., respondent, violated the 
Acts and regulations promulgated thereunder (7 CFR § 301.45 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Graebel Van Lines, Inc., respondent, is a corporation doing 
business at 719 North 3rd Avenue, P.O. Box 1085, Wausau, Wiscon- 
sin 54401. 
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2. On or about August 1, 1984, respondent moved interstate an 
outdoor household article from Huntington Station, New York, a 
gypsy moth high risk area, to Northbrook, Illinois, a gypsy moth 
non-regulated area. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred fifty 
dollars ($250.00) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Kevin B. Thiemann, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, 12th and Independence Ave, S.W., Washington, D. C. 20250- 
1400, within thirty (80) days from the effective date of this order. 


In re: AMERICAN ArRLINES, PQ Docket No. 79. Decided May 21, 
1985. 


Shipping uninspected baggage—Consent. 


Fronda Woods, for complainant. 
Charles D. Marlett, DFW Airport, TX, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Federal Plant Pest Act, 
as amended (Act) (7 U.S.C. §§ 150aa-150jj), by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging that American Airlines, respondent, violated the Act 
and regulations promulgated thereunder (7 CFR § 318.13 et seq.). 
The parties have agreed that the proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
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allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. American Airlines, respondent, is a corporation whose address 
is Terminal Box #52, Honolulu International Airport, Honolulu, 
Hawaii 96819. 

2. On or about November 18, 1984, at Honolulu International 
Airport, uninspected baggage, checked through to Tulsa, Oklaho- 
ma, was discovered in the respondent’s baggage room. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


Respondent American Airlines is assessed a civil penalty of three 
hundred seventy-five dollars ($375) which shall be payable to the 
“Treasurer of the United States” by certified check or money 
order, and which shall be forwarded to Fronda C. Woods, Office of 
the General Counsel, Room 2422, South Building, United States De- 
partment of Agriculture, Washington, D.C. 20250-1400, within 
thirty (30) days from the effective date of this order. 





SAN JUAN PRODUCE 
Volume 44, Number 3 


In re: SAN JUAN Propuce, PQ Docket No. 39. Decided May 24, 
1985. 


Offered shipment of produce on common carrier from Puerto Rico to Bronx, New 
York—Consent. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, Act) (7 U.S.C. §§ 151 et seg.) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that the respondent violated the 
Act and regulations promulgated thereunder (7 CFR §§ 318.30(c)). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, the respondent specifically admits that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedures; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issue of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. San Juan Produce, the respondent, is a corporation registered 
in Puerto Rico and having its principal place of business at P.O. 
Box J, Caparra Heights Station, San Juan, Puerto Rico 00922. 
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2. On or about May 4, 1984, the respondent offered for shipment 
to a common carrier 675 bags of sweet potatoes to be moved from 
Puerto Rico to the Bronx, New York. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500). The respondent shall send, payable to the “Treasury of the 
United States” a certified check or money order, to Joseph P. Pem- 
broke, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D.C. 20250- 
1400, within thirty (80) days from the effective date of this order. 


In re: WaH Kwonc Suippinc AGENcy Company, Ltp., PQ Docket 
No. 69. Decided May 24, 1985. 


Transporting foreign origin garbage, not contained in leak proof receptacles as 
required—Consent. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120), the Federal Plant 
Pest Act, as amended (7 U.S.C. §§ 150aa et seg.) and the Act of 
August 20, 1912, as amended, (7 U.S.C. §§ 161 and 162), by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Wah Kwong Shipping Company, 
Ltd., respondent, violated the Acts and regulations promulgated 
thereunder (9 CFR § 94.5 et seg.) and (7 CFR § 300.400 et seg.). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
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risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Wah Kwong Shipping Agency Company, Ltd., is the owner of 
the M/V Pingwo Ventura, and their address is 18th Fl. Wah 
Kwong Building, 48-62 Hennessy Rd., Hong Kong. Their agent in 


the United States is Lavino Shipping Company whose address is 
700 LaFayette Building, Philadelphia, Pennsylvania 19106. 

2. On or about December 7, 1984, the respondent on its ship the 
M/V Pingwo Ventura, at Wilmington, Delaware, had foreign origin 
garbage which was not contained in tight, leak-proof, covered re- 
ceptacles, as required. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


The respondents are assessed a civil penalty of three hundred 
and twenty-five dollars ($325) which shall be payable to the “Treas- 
urer of the United States” by certified check or money order, and 
which shall be forwarded to Joseph P. Pembroke, Office of the Gen- 
eral Counsel, Room 2422 South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, within thirty (30) 
days from the effective date of this order. 
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In re: KLM Royat Dutcy Arruines, PQ Docket No. 75. Decided 
May 30, 1985. 


Importing cartons of flowers to U.S. from Netherlands—Consent. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Federal Plant Pest Act, 
as amended (7 U.S.C. §§ 150aa et seg.) and the Act of August 20, 
1912, as amended, (7 U.S.C. §§ 161 and 162), by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging that KLM Royal Dutch Airlines, respondent, violated 
the Acts and regulation promulgated thereunder (7 CFR §§ 319.74- 
3(a)). The parties have agreed that this proceeding with respect to 
respondent should be terminated by entry of the Consent Decision 
set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. KLM Royal Dutch Airlines, respondent, is a corporation whose 
address is JFK International Airport, Cargo Building #87, Jamai- 
ca, New York 11430. 
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2. On or about August 3, 1984, respondent imported four cartons 
of assorted cut flowers from the Netherlands to JFK International 
Airport, Jamaica, New York 11430. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


The respondent is assessed a civil penalty of four hundred dollars 
($400) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Joseph P. Pembroke, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, Washington, D.C. 20250, within thirty (30) days from the ef- 
fective date of this order. 


In re: Gary FIELD and CONTINENTAL AIRLINES, PQ Docket No. 78 
Decided May 31, 1985. 


Checked uninspected baggage; transported uninspected baggage—Consent. 


Fronda Woods, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Federal Plant Pest Act, 
as amended (Act) (7 U.S.C. §§ 150aa-150jj), by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging inter alia that Gary Field, respondent, violated the Act 
and regulations promulgated thereunder (7 CFR § 318.13 et seg.). 
The parties have agreed that the proceeding with respect to re- 
spondent Gary Field should be terminated by entry of the Consent 
Decision set forth below and have agreed to the following stipula- 
tions: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent Gary Field specifically 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 
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(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent Gary Field also stipulates and agrees that the 
United States Department of Agriculture is the “prevailing party” 
in the proceeding and waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Gary R. Field, respondent, is a individual whose address is 
2462 Kuhio Ave., Apt. 309, Honolulu, Hawaii 96815. 

2. On or about October 8, 1984, at Honolulu International Air- 
port, respondent Gary Field checked uninspected baggage to 
Denver, Colorado. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be used. 


ORDER 


Respondent Gary Field is assessed a civil penalty of one hundred 
twenty-five dollars ($125) which shall be payable to the “Treasurer 
of the United States” by certified check or money order, and which 
shall be forwarded to Fronda C. Woods, Office of the General Coun- 
sel, Room 2422, South Building, United States Department of Agri- 
culture, Washington, D.C. 20250-1400, within thirty (30) days from 
the effective date of this order. 


In re: Francisco Ramos, PQ Docket No. 36. Decided June 10, 1985. 
Decision by Donald A. Campbell, Judicial Officer. 


RULING ON CERTIFIED QUESTIONS 


On June 6, 1985, Administrative Law Judge William J. Weber 
(ALJ) certified to the Judicial Officer the question as to whether 
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respondent’s answer raises issues of fact that preclude the issuance 
of a default decision and order. The answer is yes, and, therefore, a 
default decision is not appropriate. 

The ALJ also asks whether evidence as to mitigating circum- 
stances may be received at an evidentiary hearing to reduce the 
$250 civil penalty requested by complainant. Again, the answer is 
yes. See Campbell, “The Packers and Stockyards Act Regulatory 
Program,” in 1 Davidson, Agricultural Law, § 3.22 n.123 and ac- 
companying text. Mitigating circumstances were not appropriate in 
In re Wall, 35 Agric. Dec. 1516 (1976), cited by the ALJ, since the 
$1,000 civil penalty requested for soring a horse was such a trifling 
sanction, in view of the nature of the alleged violation, that if the 
violation occurred, no mitigating evidence could possibly reduce the 
sanction below $1,000. This is not true here. 


In re: Jack M. ErRcANBRACK, PQ Docket No. 62. Decided June 12, 
1985. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended (Act) (7 U.S.C. §§ 151-164a, 167), 
and the Federal Plant Pest Act, as amended (Act) (7 U.S.C. 
§§ 150aa-150jj), by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service alleging inter alia 
that Barnett Truck Lines, Inc., respondent, violated the Acts and 
regulations promulgated thereunder (7 CFR § 310.45 et seg.). The 
parties have agreed that the proceeding with respect to respondent 
Barnett Truck Lines should be terminated by entry of the Consent 
Decision set forth below and have agreed to the following stipula- 
tions: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent Barnett Truck Lines specifi- 
cally admits that the Secretary of the United States Department of 
Agriculture has jurisdiction in this matter, neither admits nor 
denies the remaining allegations in the complaint, admits to the 
Findings of Fact set forth below, and waives: 

(a) any further procedure; 
(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
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issues of fact, law, or discretion, as well as the reason or basis 
thereof; 
(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 
2. Respondent Barnett Truck Lines also stipulates and agrees 
that the United States Department of Agriculture is the “prevail- 
ing party” in the proceeding and waives any action against the 
United States Department of Agriculture under the Equal Access 
to Justice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other ex- 
penses incurred by the respondent in connection with this proceed- 


ing. 
FINDINGS OF FACT 


1. Barnett Truck Lines, Inc., respondent, is a corporation whose 
address is Asphalt Road, Kinston, North Carolina 28501. 

2. On or about September 17, 1984, respondent Barnett Truck 
Lines, Inc., moved logs interstate from Cecil County, Maryland, 
into Beaufort, North Carolina. 


CONCLUSIONS 
The respondent having admitted the jurisdictional facts and 


having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


Respondent Barnett Truck Lines is assessed a civil penalty of 
two hundred fifty dollars ($250) which shall be payable to the 
“Treasurer of the United States” by certified check or money 
order, and which shall be forwarded to Fronda C. Woods, Office of 
the General Counsel, Room 2422, South Building, United States De- 
partment of Agriculture, Washington, D.C. 20250-1400, within 
thirty (30) days from the effective date of this order. 
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In re: Stena Line A. B., StENABULK/Davinson, PQ Docket No. 91. 
Decided June 14, 1985. 


Transporting foreign garbage—Consent. 


Sherrie Kopka, for complainant. 
Thomas Walsh, Boston, MA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (21 U.S.C. §§ 111 and 120), the Federal Plant Pest 
Act, as amended (7 U.S .C § 150aa et seg.) and the Act of August 20, 
1912, as amended (7 U.S.C. §§ 161 and 162) (Acts) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Acts and reg- 
ulations promulgated thereunder (7 CFR § 330.100 et seg. and 9 
CFR § 94.5 et seg.). The parties have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requiremert that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, Jaw, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Stena Line A. B., Stenabulk/Davidson, herein referred to as 
the respondent, is a company whose address is P.O. Box 31300-S/ 
400032, Gothenberg, Sweden, and who is the owner of the ship M/ 
V Stena Carrbica. 
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2. Stena Line A. B.’s agent for the purpose of service of process is 
Peabody and Lane, Inc., whose address is 77 North Washington 
Street, Boston, Massachusetts 02114. 

3. On or about October 23, 1984, respondent had foreign origin 
garbage on board the M/V Stena Caribica which arrived in Boston, 
Massachusetts after being in Italy. 


CONCLUSIONS 


The Respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


Respondent is assessed a civil penalty of two hundred and fifty 
dollars ($250.00) which shall be payable to the “Treasury of the 
United States,” by certified check or money order, and which shall 
be forwarded to Sherrie L. Kopka, Office of the General Counsel, 
Room 2422 South Building, U.S. Department of Agriculture, Wash- 
ington, D.C. 20250-1400, within thirty (80) days from the effective 
date of this order. 


In re: Raut Esprnar, PQ Docket No. 55. Decided June 21, 1985. 
Decision by Edward H. McGrail, Administrative Law Judge. 
ORDER OF DISMISSAL 


For good cause shown by complainant, the complaint that was 
filed herein against respondent, Raul Espinar, on February 4, 1985, 
is hereby dismissed. 
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In re: Francisco Ramos, PQ Docket No. 36. Decided June 24, 1985. 


Bringing prohibited foods to the United States—Ruling. 


Fronda Woods, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


On June 20, 1985, complainant filed a Petition to Reconsider the 
Judicial Officer’s Ruling on Certified Questions. When I ruled on 
June 10, 1985, that respondent’s answer raises issues of fact, I was 
unaware of the Department’s longstanding construction that when 
prohibited fruits are brought into the United States and declared 
at Customs, the violation has already occurred notwithstanding the 
fact that the violator was unaware of the prohibition and declared 
the item at Customs. In view of complainant’s longstanding con- 
struction, I am of the view that respondent’s answer, in effect, 
admits that the violation occurred. 

However, the facts set forth in the answer, if believed, present 
mitigating circumstances which would have a material bearing on 
the question of what sanction, if any, should be imposed. Unless 
complainant is willing to admit the facts set forth in the answer, I 
see no alternative to holding a hearing to determine the truthful- 
ness of the mitigating circumstances alleged in the answer. 

I fully appreciate complainant’s problem that many complaints 
are issued in which the answers admit the violation, leaving the 
amount of the sanction as the only issue. Unless respondent, in the 
answer or some other appropriate document, raises mitigating cir- 
cumstances, there is no need for a hearing. But where mitigating 
circumstances are appropriately brought in issue by respondent, 
unless complainant is willing to admit the facts, I know of no alter- 
native to the holding of an evidentiary hearing at which the miti- 
gating circumstances issue can be resolved. 

Issues of fact as to mitigating circumstances are just as impor- 
tant to the ultimate outcome of the case, i.e., the amount of the 
sanction imposed, as are the facts relating to the violation. Accord- 
ingly, where mitigating circumstances are appropriately presented 
by the respondent, unless the matter may be resolved by a stipula- 
tion of facts, a hearing must be held. 
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In re: CONTINENTAL AIRLINES and WEsT CENTRAL PRODUCE, INc., PQ 
Docket No. 88. Decided June 17, 1985. 


Decision by John A. Campbell, Administrative Law Judge. 


ORDER GRANTING MOTION TO DISMISS TO WEST CENTRAL PRODUCE, 
INC. 


For good cause shown, Complainant’s motion to dismiss the com- 
plaint as to West Central Produce, Inc., is granted. 


In re: MAGDALENA EstrapA, PQ Docket No. 25. Decided June 29, 
1985. 


Transporting unprocessed bologna—Decision. 
On or about Jan. 14, 1984 respondent imported 10 pounds of unprocessed bologna 
into the U.S. Respondent received complaint and failed to file an answer. 


Kevin Thiemann, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
This proceeding was instituted under the Act of February 2, 


1903, as amended, and the Act of July 2, 1962, as amended (Acts) 
(21 U.S.C. § 111 and 21 U.S.C. § 134 et seg.) by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice, United States Department of Agriculture. The complaint al- 
leged that respondent violated section 111 of the Act of February 2, 
1903 and section 134a of the Act of July 2, 1962 (21 U.S.C. §§ 111, 
134a) and section 94.9 of the regulations promulgated thereunder (9 
CFR § 94.9). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Acts were served by the Hearing Clerk, by cer- 
tified mail, upon respondent on October 15, 1984. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer either denying, admitting, 
or explaining the allegations in the complaint and requesting an 
‘oral hearing would constitute an admission of such allegations and 
a waiver of such hearing. More than twenty days have elapsed 
since respondent was served the complaint in question. Respondent 
has not filed an answer to date. This Decision and Order, therefore, 
is issued pursuant to sections 1.136 and 1.139 of the Rules of Prac- 
tice applicable to this proceeding. (7 CFR §§ 1.136 and 1.139). 
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Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. Magdalena Estrada is an individual whose address is 5411 
South Main Street, Los Angeles, California 90037. 

2. On or about January 14, 1984, the respondent imported into 
the United States at El Paso, Texas from Mexico approximately 
ten (10) pounds of bologna in violation of section 94.9 of the regula- 
tions (9 CFR § 94.9), because the bologna had not been processed, as 
required. 


CONCLUSION 


By reason of the facts in the findings of fact set forth above, re- 
spondent has violated the Act and regulations thereunder. There- 
fore, the following order is issued. 


ORDER 


Magdalena Estrada is hereby assessed a civil penalty of two hun- 
dred fifty dollars ($250.00) which shall be payable to the “Treasurer 
of the United States”, by certified check or money order, and 
which shall be forwarded to Kevin B. Thiemann, Office of the Gen- 
eral Counsel, Room 2422 South Building, United States Depart- 
ment of Agriculture, Washingon, D.C. 20250, within thirty (30) days 
from the effective date of this order. 

This order shall have the same force and effect as if entered 
after full hearing and shall be final and effective thirty five (35) 
days after service of this Decision and Order upon respondent, 
unless there is an appeal to the Judicial Officer pursuant to section 
1.145 of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.145). 





SUBJECT INDEX 


MAY-JUNE 1985 
AGRICULTURAL MARKETING ACT OF 1946 
DISMISSAL 


Not an issue that requires an evidentiary hearing for resolu- 


ANIMAL QUARANTINE AND RELATED LAWS 
CIVIL PENALTY 


DISMISSAL 
Dismissal of Complaint. 
SWINE HEALTH PROTECTION ACT 
Violation of, feeding garbage 
ANIMAL WELFARE ACT 
CIVIL PENALTY 


STANDARDS AND REGULATIONS 


Ordered to comply with standards dealing with, but not limited 
to, facilities, space, sanitation, veterinary care, and handling 


PACKERS AND STOCKYARDS ACT, 1921 
ACCOUNTS AND RECORDS 


Keep and maintain, which fully disclose all transactions 





SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


ADMISSION raae 
Respondent admits not paying for produce 1238, 1231 
APPEAL 
Denial of, late. 
BONDING REQUIREMENT 
NANO Ds asics csscscucsaasosietntnssoloocssesssipnsbbcssonsSbaersedesnbesestabe 1175, 1179, 1181, 1188, 1197 
CHECKS OR DRAFTS 
Issuing insufficient funds checks. 
CIVIL PENALTY 


CUSTODIAL ACCOUNT 
Failure to maintain 


Shippers’ proceeds failure to deposit 

DEALER 
Bond, failure to file and maintain 
Failure to pay when due 1199, 1212, 1213 
Issuing insufficient funds checks. 1194, 1199, 1205, 1213 
Misuse of funds received as proceeds from sales. 


Ordered not to engage in business as dealer or market agency. 
Suspended as a registrant 
Suspended for 30 days 

DEALER AND MARKET AGENCY 


Engaging in any act with any market agency or dealer which 
would operate as a fraud or deceit upon the consignors of live- 


Failure to pay when due 


Permitting employees to purchase livestock out of consign- 





SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
DEALER AND MARKET AGENCY—Cont. 


Suspended as a registrant 
DEFAULT 

Notice of effective date of Decision and Order. 
INSOLVENCY 

Current liabilities exceeds current assets 

Engaging in business while insolvent 
PACKER 

Failure to pay when due 

Insufficient funds checks issuing. 
PAYMENT 

Failure to pay when due 
SHIPPERS’ PROCEEDS ACCOUNT 

Failure to deposit into 

Failure to maintain 

Failure to maintain properly 

Misuse of funds 
SUPPLEMENTAL ORDER 


Bonding requirements, in compliance with, suspension 


SUSPENSION OF REGISTRATION 
Suspended for: 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ADMISSION 


Respondent admits not paying for produce 





SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


APPEAL 
Motion denied 
Order denying 
BANKRUPTCY 
Reparation action continued pending bankruptcy proceeding 
CONTRACT 
Breach of, failure to prove 
CONTRACT PRICE 
Liable for full contract price. 
CORRECTIONS 
Default order corrected 
COUNTERCLAIM 
RNIINPMMER Doss s5 cis casescancesssvcuswsstassaaavssicestdebavtonsssansuibuasssnssaskéiesschatacavesccaii nasa titaaeeansdioes 1356 
DAMAGES 


DEFAULT 
Default order reinstated 
DISMISSAL 
Amount of damage equal contract price 
Complainant filed claim in another court 
Complaint is without merit. 
No new evidence 
Petition for reconsideration denied 
Petition for reconsideration dismissed. 1384, 1380, 1393, 1396, 1398, 1400 


Respondent tendered check to complainant in full settlement... 1370, 1379, 1380, 
1429 


FAILURE TO PAY PROMPTLY 
Publication of the facts 
PURCHASE PRICE 


Failure to pay 





SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
PURCHASE PRICE—Cont. 


Failure to pay and/or failure to pay when due 

Failure to pay in full 

Failure to pay promptly 
RECONSIDERATION/REOPEN 


Correction of prior order 


Order reopening after default 
Petition for reconsideration denied 
Petition for reconsideration dismissed 
Reinstating default order 
REPARATION AWARDED 
Admission of liability 1273, 1274, 1297, 1298, 1363, 1364, 1365 


Balances due and owing on transactions... 1265, 1268, 1274, 1278, 1280, 1289, 1293, 
1327, 1834, 1847, 1353 


Failure to pay 

Liable for contract price 

Method atterbating payment 

Respondent admits receiving and accepting produce 

STAY ORDER 

Pending filing of petition for reconsideration 

Pending motion for reconsideration 

Pending motion to reopen or reconsider 

Pending petition for reconsideration 

Pending petition to rehear and reopen 

Pending petition to reopen after default 1425, 1426, 1428 
1422, 1423, 1424 


Vacated—prior order reinstated 
WARRANTY 


Breech of, failure to prove 





SUBJECT INDEX 


PLANT QUARANTINE ACT 
CIVIL PENALTY 


Of $125.00 
Of $250.00 
Of $325.00 
Of $375.00 


DISMISSAL 
Complaint dismissed 
PROHIBITED/RESTRICTED ARTICLE 
TeSMepor tig Prorib ited Frwitw 9 Ui... scadcessessassessccassvssisoscnaccecasonseocnisasssdssceceeseno 1447 


¥ U.S. GOVERNMENT PRINTING OFFICE: 1967—7 2 2 -6 13/6 0490 








